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-A-  Year  196ii. 

Opinion  No 

ABANDONMENT 

Park  lands;   charter  section  92;  application  of  pro- 
visions thereof  to  proceeds  received  from  state  for 
taking  park  lands  in  condemnation  proceedings  61^.-3 

ACCEFTAMCE 

Costs  of  defense;   -  of  a  sum  of  money  from  a  defen- 
dant on  a  volimtary  basis  by  public  defender  L/6i4.-ll 

Land  for  public  park;   authority  for  city  and  county 

of  San  Francisco  to  accept  a  deed  or  to  lease  from 

a  private  developer  open  space  to  be  used  as  a  public 

park  6i|-13 

ADMINISTRATION  OF  CRIMINAL  JUSTICE  C0M14IT TEE 

Location;   legality  of  allowing  -  of  the  tian  Francis- 
co Bar  Association  to  use  office  space  in  the  Adult 
Probation  Department  for  the  purpose  of  a  fact-finding 
project  re  persons  chargedwith  a  crime  who  cannot 
afford  bail  61+-9 

AGREET'ffiNT 

Cooperative;   state  highways;  legal  responsibilities 
re  injviries  to  persons  or  damage  to  property  result- 
ing from  the  use  of  state  highways  in  t he  city  and 
county  and  liabilities  which  may  arise  from  manual  and 
mechanical  traffic  control  L/6i^.-22 

De  Young  Museum,  California  Palace  of  the  Legion  of 
Honor;   Purcaaser  Is  not  required  to  enter  into  an 
-  under  §88  of  t  he  charter  in  connection  with  loan- 
ed exhibits  61^-7 

NcNaughton  libraries;   application  of  California  sales 

and  use  tax  to  the  libraries  contract  L/6i|.-8 

St.  Francis  Yacht  Club;   -  between  Recreation  and 
Park  Department  and  Yacht  Club;  collective  bargain- 
ing L/6i|-l+ 

AIRPORT 

Construction;  city  permit  control  of  federal  con- 
struction at  -  L/6i4.-7 

Construction;   jurisdiction;  building  permits  and 

inspection  jurisdiction  of  other  cities  L/6i^-20 

Passenger  service;   necessity  for  permits  for  oper- 
ations of  motel-hotel  passenger  service  L/6i^-13 


-A-  Year  1961+ 

Opinion  No 

AIRSPACE 

Use;   legality  of  use  of  -  over  city  parking  lots  by 

non-profit  corporations  or  by  private  developers  L/fei].-!^ 

ALTA  STREET 

Maintenance;  whether  property  known  as  -  extension  has 
been  dedicated  and  accepted  as  a  city  street;  liability 
for  maintenance  thereof  61^-10 

ALTERATION 

Definition;   taxation;  power  of  Assessor  to  promulgate 

list  of  nontaxable  repair  and  maintenance  work  61|-21 

Suspension;   trial  by  Police  Commission  subsequent  to 
disciplinary  action  of  chief  under  §155  of  charter  6I4-II 

AMENDMENT 

Golden  Gate  Park  freeway;   proposed  charter  -  prohib- 
iting authorization,  permission  or  implementation  of  a 
state  freeway  route  through  or  contiguous  to  Golden 
Gate  Park  or  the  panhandle  6i|.-19 

1954  -  to  charter  §U|.6.1;  effect  of  -  on  eligible 

lists  established  prior  thereto  6I4.-I 

APARTMENT 

Fontana  Towers;   validity  of  proposed  retroactive 

height  limitations  legislation  thereto  L/6I4.-2 

see  also  L/6J4.-I 

Housing  code  §114.03;   retroactive  application  to  exist- 
ing -  houses  and  hotels;  effect  of  §1003A  building  code 
on  such  retroactive  application  where  portions  of  build- 
ing have  commercial  occupancy  6i4.-23 

APPLICANT 

Examination;   one  -;  power  of  Board  of  Supervisors  to 
approve  or  ratify  holding  of  civil  service  examination 
for  one  qualified  applicant  under  competitive  examination 
provisions  of  §145  of  charter  after  finding  of  reason- 
able publicity  with  relation  to  such  proposed  examina- 
tion; power  of  commission  to  revise  determination  of  who 
are  qualified  applicants  61|-20 

APPORTIONMENT 

Sewer  costs;   Hassler  Health  Home;  sewer  outfall  h/dk'^k 


( 


;  a>^ 


-A-  Year  196i| 

Opinion  No 

APPREHENSION 

Mentally  ill;   power  of  Bcb  rd  of  Supervisors  to  re- 
quire Health  Department  rathe  r  than  Police  Department 
to  take  custody  of  persons  afflicted  with  mental  ill- 
ness L/ek-12 

APPROPRIATION 

Funds;   Post  Office;  legal  power  of  Board  of  Supervisors 

to  appropriate  funds  for  use  of  Post  Office  for  night 

service  L/6ij.-9 

Nursery;  park  lands;  application  of  §92  of  charter  to 
proceeds  received  from  state  for  taking  park  lands  in 
condemnation  proceedings  614.-3 

Palace  of  Pine  Arts;  reconstruction  of;  scope  of  pro- 
ject; requirements  under  bond  proposal;  state  -  L/6ij.-3 

ASSESSMENTS 

Tax  practices;   jurisdiction  of  Board  of  Supervisors 

with  respect  to  local  assessment  practices  ^k-h 

ATLANTIC- PACIFIC  DRIVE- AWAYS 

Passenger  service;   Police  Commission;  motor  vehicles 

(for  hire;  necessity  for  permits  for  operation  of  hotel- 
motel  passenger  service  L/6i|-13 
ATTENDANCE 

Candlestick  Park;  plan  of  National  Exhibition  Company 
to  televise  home  games;  effect  on  contract  obligations 
with  San  Francisco  Stadium,  Inc  and  city  and  county       L/6i|-li| 

AUTHORITY 

State  highways;   legal  responsibility  for  injuries  to 
persons  or  damage  to  property  resulting  from  the  use 
of  state  highways  In  the  city  and  county  and  liabilities 
which  may  arise  from  manual  and  mechanical  traffic  con- 
trol LM-22 

AWARDS 

Outstanding  deeds;   -  or  plac^ue  or  medal  for  outstand- 
ing deeds  by  citizens;  power  of  city  and  county  to 
grant  L/6I+-21 


ART  COMMISSION  Year  I96I4, 

Opinion  No 

FERRY  PARK 

Jurisdiction;   Art  Commission  jurisdiction  over  -;  also 

Bay  Area  Rapid  Transit  and  iyiarket  Street  redevelopment      6I4.-27 


ASSESSOR  Year  I96/4. 

Opinion  No 

LIST 

Repairs  and  maintenance  work;   power  of  Assessor  to 

promulgate  -  of  nontaxable  repair  and  maintenance  work      6^-21 


BAIL 


-B-  Year  1965 

Opinion  No 

Study;   legality  of  allowing  the  Administration  of 

Criminal  Justice  Committee  of  the  San  Francisco  Bar 

Association  to  use  office  space  in  the  adult  probation 

department  for  the  purpose  of  a  fact-finding  project 

re  persons  charged  with  a  crime  who  cannot  afford  -         614.-9 

BALFOA  PARK 

Condemnation;   charter  592;  application  of  provisions 

thereof  to  proceeds  received  frcxn  state  for  taking  park 

lands  in  condemnation  proceedings  6lj.-3 

BASEBALL  GAMES 

Television;   Candlestick  Park;  plan  of  National  Exhib- 
ition Company  to  televise  home  games;  effect  on  con- 
tract obligations  with  San  Francisco  Stadium,  Inc  and 
city  and  county  of  San  Francisco  L/6i|-li|. 

BAY  AREA  RAPID  TRANSIT 

Art  Commission;   jurisdiction  of  commission  over  -  61|-27 

BENEFITS 

ST.  Francis  Yacht  Club;   agreement  between  Recreation 

and  Park  Commission  and  Yacht  Club  concerning  employees   L/6i+-  l\. 

Workmen's  compensation;   community  work  experience 

and  training  program;  necessity  for  local  legislation       61|.-l6 


BID 


West  Coast  Electric  Company;  municipal  railway  con- 
tract no  U83  l/6I).-10 


BIDDING 

Unused  public  property;   whether  property  owned  by  the 
city  may  be  sold  or  leased  fcr  specific  purpose  of  a 
moderate  priced  private  housing  development  by  negotia- 
tion and  without  following  competitive  -  procedures         6i;-30 

"BLOCK  BUSTING" 

Definition;   Human  Relations  Commission;  state  preemp- 
tion as  relating  to  various  proposed  activities  thereof     6i|-5 

BOAS,  ROGER 

Conflict  of  interest;   whether  supervisor  disqualified 

from  voting  where  Interest  in  proposed  legislation  is 

as  a  member  of  a  class  L/6i|-26 


BONDS 


BOOKS 


BOXES 


-B- 


Palace  of  Fine  Arts;   reconstruction  of;  scope  of 
project;  requirements  under  bond  proposal;  state 
appropriation  and  Walter  S.  Johnson  gift 


Municipal  court;   budget;  authority  of  Mayor  rela- 
tive thereof  and  power  of  Board  of  Supervisors  to 
allow  amounts  requested  by  the  c  ourt 


Debris;  refuse  collection  and  disposal  ordinance; 
interpr®tation  of  terra  "refuse";  materials  allowed 
to  be  placed  in  - 

BUDGET 

Municipal  court;  authority  of  Mayor  relative  to  -  ; 
power  of  Board  of  SupervisD  rs  to  allow  amounts  re- 
quested by  court 

BUILDING 

Fontana  Towers;  validity  of  proposed  retroactive 
height  limitation  legislation  thereto 

see  also 

BUILDING  CODE 

Section  IOO3A;   retroactive  application  of  §114.03, 
housing  code  to  existing  apartment  houses  and  hotels; 
effect  of  -  on  such  retroactive  application  where 
portions  of  building  have  commercial  occupancy 

BYRNES  ACT  OF  1936 

Strikebreakers;   legality  of  legislation  vAiich  pro- 
hibits the  employment  of  a  person  who  repeatedly  of- 
fers himself  for  employrsent  in  place  of  an  employee 
involved  in  a  labor  dispute 


Year  1961+ 
opinion  No 

L/64-3 

61^-8 

6I1-6 

lM-2 

lM-1 


6U-23 


6i|-ll| 


BOARD  OP  SUPERVISORS 


AIRSPACE 


Use;   legality  of  use  of  -  over  city  parking  lots 
by  non-profit  corporations  or  by  private  developers 


ALTA 


STREET 
Maintenance;   whether  propei'ty  known 
has  been  dedicated  and  accepted  as  a 
liability  for  maintenance  thereof 


as  -  extension 
city  street; 


BOAS,  ROGER 

Conflict 


of  interest;  whether  supervisor  disqual- 
ified from  voting  where  interest  in  proposed  legisla- 
tion is  as  a  member  of  a  class 


BUDGET 

Municipal  court;   authority  of  Mayor  relative  to  - 

and  power  of  Board  of  Supervisors  to  allow  amounts 

requested  by  court 

CANDLESTICK  PARK 

Television;  plan  of  National  Exhibition  Company  to 
televise  home  games;  effect  on  contract  obligations 
with  San  Francisco  Stadium,  Inc  and  city  and  county 

COORDINATOR  OF  DEVELOPMENT 

Creation  of  position;  office  of  Mayor 


COSTS 


Defense;   acceptance  of  a  sura  of  money  from  a  defen- 
dant on  a  voluntary  basis  by  Public  Defender 


Year  196^ 

Opinion  No 

L/61+-16 
6I1-IO 

L/6i+-26 
6U-8 
L/6i|-ll+ 

lM-25 

L/6i|-ll 


EMPLOYEES 

Child  care  centers;  prior  service  credit  under  re- 
tirement system  (file  no  305-63) 

EXAMINATION 

One  applicant;  power  of  Board  of  Supervisors  to  approve 
or  ratify  holding  of  -  for  one  qualified  applicant  under 
competitive  -  provisions  of  §114-5  of  charter  after  find- 
ing of  reasonable  publicity  with  relation  to  such  pro- 
posed - 

FONTANA  TOWERS 

Heights;   validity  of  proposed  retroactive  height  limi- 
tation legislation  thereto 

FREEVJAY 

Uolden  Gate  Park;   proposed  charter  amendment  prohib- 
iting authorization,  permission  or  implementation  of  a 
state  -  route  through  or  contiguous  to  Golden  Gate  Park 
or  the  Panhandle 


6U-19 


64-20 


L/6U-2 


6U-19 


BOARD  OP  SUPERVISORS  Year  1961+ 

Opinion  No 

FUNDS 

Post  Office;   legal  power  of  Board  of  Supervisors  to 

appropriate  -  for  use  of  Post  Office  Department  for 

night  service  L/61|-9 

HUMAN  RELATIONS  COMMISSION 

State  pre-emption;   relating  to  various  proposed 

activities  thereof  61|-5 

LAW  ENFORCEMENT 

Sheraton- Palace  Hotel;   responsibility  of  Chief  of 
Police,  Police  Commission,  Mayor  and  Board  of  Super- 
visors to  protect  persons  and  property  from  injury         l/61^-S 

MENTALLY  ILL 

Apprehension;  power  of  Board  of  Supervisors  to  re- 
quire Health  Department  rather  than  Police  Department 
to  take  into  custody  persons  afflicted  with  mental 
illness  L/6U-12 

NON-WORKDiffi" 


Saturday  holiday;   salary  standardization  ordinance; 
amendment  thereto  that  Friday  shall  be  observed  as  a 
paid  -  when  a  legal  holiday  falls  on  Saturday  follow- 
ing; restrictions  on  Board  of  Supervisors  re  office 
hours  6l|.- 25 


PARKING 


Penalties;   validity  of.  ordinance  imposing  different 

penalties  in  different  areas  of  the  city  and  county 

for  identical  offenses  61^-2 

PERMITS 

Payment;   use  of  public  streets  under  revocable  -  ; 

right  of  Board  of  Supervisors  to  require  payment 

therefor  L/6U-I8 

REFUSE  COLLECTION 

Ordinance;   interpretation  of  term  "refuse";  mater- 
ials allowed  to  be  placed  in  debris  boxes  6I4-6 

REPAIRS 

Taxation;   power  of  Assessor  to  promulgate  list  of 

nontaxable  repair  and  maintenance  work  6ii.-21 

ST.  FRANCIS  YACHT  CLUB 

Agreement;   Recreation  and  Park  Commission  and  -  re 

employees  L/dl^-k 


BOARD  OF  SUPERVISORS  Year  I96U 

Opinion  No 
STAIRWAY 


Forest  Knolls;   jurisdiction  of  Board  of  Supervisors 
to  consider  construction  or  vacation  of  -  Forest  Knolls 
where  subdivision  map  provided  for  construction  of  said 


61^-28 


STRIKEBREAKER 

Legislation;   legality  of  legislation  which  prohibits 
the  employment  of  a  person  who  repeatedly  offers  him- 
self for  employment  in  place  of  an  employee  involved 
in  a  labor  dispute  6l\.-l^. 

TAXATION 

JT^sessment  practices;   Board  of  Supervisors  jurisdiction 

with  respect  to  local  assessment  practices  ^k'k 


-C-  Year  196l|. 

Opinion  No 

CADY.  DANIEL 

Atlantic-Pacific  Drlve-Awaya;   motor  vehicles  for  hire; 

necessity  for  permits  for  operation  of  hotel-motel 

passenger  service  L/6I|.-13 

CALIFORNIA  FAIR  EI4PL0YMENT  PRACTICE  ACT 

Hximan  Relations  Commission;  state  pre-emption  as  re- 
lating to  various  proposed  activities  thereof  6U~5 

CANCELLATION 

Examination;  class  5230,  traffic  engineer;  one  qual- 
ified applicant  6i|-20 

CANDLESTICK  PARK 

Television;   plan  of  National  Exhibition  Company 

to  televise  home  games;  effect  on  contract  obligations 

with  San  Francisco  Stadium,  Inc  and  city  and  county         L/61|.-11^ 

CAPITAL  EXPENDITURE 

Sewer;  Hassler  Health  Home  sewer  outfall;  apportion- 
ment of  costs  L/6i+-2l4. 

CARNEGIE  CORPORATION 

Provisions;   5o  the  terms  of  the  -  gift  prevent  the 
city  from  extensively  changing  or  razing  the  main  lib- 
rary 64-17 

CENTERS 

Senior  centers;  use  of  recreation  and  park  -  for  re- 
ligious and  political  discussions  by  groups  of  senior 
citizens  attending  the  -  L/6J4.-15 

CERTIFICATES 

Public  convenience  and  necessity;   Police  Commission; 

motor  vehicles  for  hire;  necessity  for  permits  for 

operation  of  hotel-motel  passenger  service  L/6i4.-13 

Public  convenience  and  necessity;   proposed  omnibus 

operation;  procedure  to  be  followed  on  application 

for  -  lM-23 

CHARGES 

Sightseeing  buses; 

see  above  L/61|-23 

CHERRY  POV/ERHOUSE 

Emergency;  whether  employees  under  §l5l«3  of  charter 
sent  home  for  their  regular  shift  because  of  overtime 
hours  in  an  emergency  are  entitled  to  regular  pay  for 
that  shift  6J+-12 


-C-  Year  1961]. 

Opinion  No 

CHILD  CARE  CENTERS 

Service  credit;  prior  service  credit  of  engjloyees 

under  retirement  system  (file  no  305-^3)  L/6i|-19 

CITIZENS  AWARDS 

Outstanding  deeds;   medal  or  plaque  for  deeds;  power 

of  city  and  county  to  grant  L/ 64-21 

CITY  PLANNING  CODE 

Section  §150(e);   application  for  variance  from  provisions 

of  §l50(e)  of  the  -  relative  to  the  right  to  construct 

an  apartment  house  under  R-3  standards  64-29 

Section  21i|.2;   violations;  whether  height  limitation 

of  -  or  any  other  section  thereof  is  being  violated 

in  construction  of  Fontana  Towers  L/61|-1 

CIVIC  CENTER  ACT 

Discussions;  politics  and  religion;  use  of  recreation 

and  park  senior  centers  for  discussions  by  groups  of 

citizens  attending  the  centers  L/64-15 

CIVIL  SERVICE 

Coordinator;  position  in  Mayor's  office  L/6I4-25 

CLASS  5230 >  TRAFFIC  ENGINEER 

Examination;   power'  of  Board  of  Supervisors  to  approve 

or  ratify  holding  examination  for  one  qualified  applicant 

under  competitive  examination  provisions  of  §1^5  of 

charter  6l|.-20 

CLOTHING 

Snow  surveyor;  Hetch  Hetchy  water  supply;  -  may  be  sup- 
plied by  the  city  61+-22 

COLLECTION 

Refuse;   ordinance;  interpretation  of  term  "refuse"; 

materials  allowed  to  be  placed  in  debris  boxes  64-6 

COLLECTIVE  BARGAINING 

St.  Francis  Yacht  Club;   employees;  agreement  between 

Recreation  and  Park  Commission  and  Yacht  Club  L/64-I4. 

COMl'iERCIAL  OCCUPANCY 

Section  IOO3A,  building  code;   existing  apartment 
houses  and  hotels;  retroactive  application  of  §114.03 » 
housing  code;  effect  of  §1003A  on  such  retroactive  ap- 
plication where  portions  of  building  have  -  64-23 


-C-  Year  1964; 

Opinion  No 


COMMISSION 


Human  Relations;   state  pre-emption  as  relating  to 

various  proposed  activities  thereof  61^-^ 


^ 


COMMISSIONERS 

Liability;   Land's  End;  injuries  to  pedestrians  at 

Land's  End  if  area  were  opened  61|.-2l}. 

COMMUNITY  WORK  EXPERIENCE  AND  TRAINING  PROGRAM 

Legislation;   necessity  for;  workmen's  compensation 

coverage  and  wage  formulas  61|-l6 

COMPENSATION 

Holiday  on  Saturday;   amendment  to  salary  standardi- 
zation ordinance;  Friday  shall  be  observed  as  a  paid 
non-workday  when  a  legal  holiday  falls  on  Saturday  fol- 
lowing 6i|.-25 

Miscellaneous  employees;   powers  of  Civil  Service  Com- 
mission in  making  surveys  and  salary  recommendations 
under  §l5l  of  charter  6i|.-l5 

CONDEMNATION 

Park  lands;   charter  §92;  application  of  provisions 

thereof  to  proceeds  received  from  s  tate  for  taking 

park  lands  in  -  proceedings  6i|.-3 

CONFLICT  OF  INTEREST 

Roger  Boas;  wEether  supervisor  disqualified  from 

voting  where  interest  In  proposed  legislation  Is  as 

a  member  of  a  class  L/44-26 

CONFLICT  OF  LAWS 

Strikebreaking  ordinance;  municipal  affairs  and  con- 
stitutional law;  legality  of  legislation  which  prohibits 
the  engjloyment  of  a  person  who  repeatedly  offers  him- 
self for  employment  in  place  of  an  employee  involved 
in  a  labor  dispute  61|-ll| 

CONSTRUCTION 

Airport;   city  permit  control  of  federal  -  at  airport    L/6i|-7 

Airport;   jurisdiction;  other  cities  jurisdiction  re 

building  permits  and  inspection  L/6ii.-20 

Stairway;   jurisdiction  of  Board  of  Supervisors  to 

consider  -  or  vacation  of  stairway  in  Forest  Knolls 

where  subdivision  map  provided  for  -  of  stairway  61|-28 


-C-  Year  196ij. 

Opinion  No 

CONTRACT 

Coordinator;   Mayor's  office  L/6i|-25 

McNaughton  libraries;   application  of  California 

sales  and  use  tax  to  the  -  L/61j.-8 

Museums;   Purchaser  is  not  required  to  enter  into  an 
agreement  under  §88  of  the  charter  in  connection  with 
loaned  exhibits  to  the  De  Young  Museum  and  the  Califor- 
nia Palace  of  the  Legion  of  Honor  6i^-7 

San  Francisco  Stadiujm,  Inc  and  city  and  county;  plan 

of  National  Exhibition  Company  to  televise  home  games 

at  Candlestick  Park;  effect  on  -  obligations  L/61|.-li4. 

West  Coast  Electric  Company;   municipal  railway  bid 

contract  no  I483  L/6I|.-10 

COORDINATOR  OF  DEVELOPMENT 

Mayor's  office;   position  of  L/6[|-25 

COSTS 

Defense;   acceptance  of  a  sura  of  money  from  a  defen- 
dant on  a  voluntary  ^«»sis  by  public  defender  6i+-ll 

COVERAGE 

Workmen's  compensation;   community  work  experience 

and  training  program;  necessity  for  local  legislation      61^.-16 

CREDIT 

Child  care  center  employees;   prior  service  -  under 

retirement  system  (file  no  30^-63)  l/6I^-19 

CURTAILMENT 

Mail  service;   legal  power  of  Board  of  Supervisors  to 

appropriate  funds  for  use  of  Post  Office  Department 

for  night  service  L/6i|-9 


CUSTODY 


Mentally  ill;   power  of  Board  of  Supervisors  to  re- 
quire Health  Department  rather  than  Police  Department 
to  take  into  -  persons  afflicted  with  mental  illness      l/61^-12 


CALIFOMIA  PALACE  OP  THE  LEGION  OP  HONOR         Year  1961| 

Opinion  No 

PURCHASER 

Exhibits;   -  is  not  required  to  enter  into  an  agree- 
ment under  §88  of  the  charter  in  connection  with  loan- 
ed exhibits  to  the  Museiom  614.-7 


CHARTER    SECTIONS 


SECTION   2,    9 

Re  powers  and  duties  of  city  and  county 

SECTION  2,  19 

Re  acceptance  of  gifts,  bequests,  etc 

SECTION   2,    91 

Re   acquisition  of  property  by  city  for   Its  use 

SECTION  9 

^Q   powers  of  the  Board  of  Supervisors 

SECTION  2k 

Re  Central  Permit  Bureau  re  building  permits;  Font  ana 
Towers 

SECTION  2k 

Re  regulation  of  issuance  of  permits 

SECTION  25 

Re  powers  and  duties  of  Mayor  in  enforcement   of  the 
law 

SECTION  2S 

Re  responsibilities  of  Mayor 

SECTION  35 >  35 »1 

Re  authority  of  Chief  of  Police  as  to  primary  respon- 
sibility for  law  enforcement 

SECTION  36 

Re  management  of  Fire  Department 

SECTION  Ul.l 

Re  removing  trust  on  park  property 

SECTION  14-2.2 

Re  use  of  facilities  of  Recreation  and  Park  Department 

SECTION  k^ 

Re  powers  of  Art  Commission 

SECTION  50»  51 

Re  duties  of  trustees  of  De  Young  Musevun  and  California 
Palace  of  the  Legion  of  Honor 


Year  196ij. 
Opinion  No 

L/6U.9 

lM-ii 

6U-I3 
6U-25 

L/6U-1 
L/6i|-l8 

6U-5 

lM-25 

6U-5 

61^-18 
6U-3 
lM-15 

64-27 
61+- 7 


CHARTER  SECTIONS  Year  1961+ 

Opinion  No 

SECTION  69 

Re  authority  of  Mayor  6i|.-8 

SECTION  88 

Re  duties  of  Purchaser  of  Supplies  61|-7 

SECTION  92 

Re  t  aklng  of  park  lands  in  condemnation  proceedings         6i|.-3 

SECTION  92,  93 

Re  sale  or  use  of  airspace  L/6I+-I6 

SECTION  116,1 

Re  sal  e  of  surplus  school  sitea  6ij.-30 

SECTION  117«3 

Re  authority  of  aoning  administrator  6Ij.-29 

SECTION  142,  li|3 

Re  establishment  of  coordinator  in  Mayor's  Office         L/6i4.-25 

SECTION  1U5 

Re  competitive  examination;  one  applicant  6I|.-20 

SECTION  1U6,1 

Eliglbles;   effect  of  195i+  amendment  to  -  on  eligible 

lists  established  prior  thereto  614.-1 

SECTION  151 
ij     Re  salary  surveys  614.-15 

SECTION  151 » 3 
^     Re  conditions  governing  the  employment  of  craftsmen  6ij.-  12 

SECTION  151.6 

Re  payment  of  the  costs  of  repair  or  replacement; 

snow  surveyor's  clothing  614-22 

SECTION  155 

Re   disciplinary  procedures  of  chiefs  of   departments  6I4.-II 

SECTION  157 

Re  political  activities  of  civil  service  employees  6I4.-26 

SECTION  172 

Re  administration  of  workmen's  compensation  laws  6I4.-I6 

SECTION  179 

Re  subject  matter  of  declaration  of  policy  6I4.-I9 


I 


CHIEF  OP  POLICE  Year  196i| 

Opinion  No 

DISCIPLINARY  PROCEDUHES 

Appeal;   trial  by  Police  Commission  subsequent  to 

disciplinary  action  of  chief  under  §155  of  charter         6i;-ll 


I 


» 


\ 


CHIEF  PROBATION  OFFICER  Year  196i| 

Opinion  Nc 

ADMINISTRATION  OF  CRIMINAL  JUSTICE  COWIITTEE 

Space;   legality  of  allowing  the  -  of  the  San  Francisco 
Bar  Association  to  use  office  space  in  the  Adult  Proba- 
tion Department  for  the  purpose  of  a  fact-finding  pro- 
ject re  persons  charged  with  a  crime  who  cannot  afford 
bail  6U-9 


I 


} 


CITY  PLANNING  DEPARTMENT  Year  1961^ 

Opinion  No 

FONTANA  TOWERS 

Height  limitations;  whether  limitations  of  city  plan- 
ning code  or  any  other  section  thereof  is  being  viola- 
ted In  said  c  onstruction  L/ 614.-1 

see  also  L/6^-2 

PROPERTY 

Unused  real  city  property;   whether  -  owned  by  city  may 

be  sold  or  leased  for  specific  purpose  of  a  moderate 

priced  private  housing  development  by  negotiation  and 

without  following  competitive  bidding  procedures  6L|.-30 

VARIANCE 

Section  150(e)  city  planning  code;  application  for  - 
provisions  of  section  150(e)  relative  to  the  right  to 
construct  an  apartment  house  under  R-3  standards  64-29 


k 


CIVIL  SERVICE  COMinSSION  Year  1961+ 

Opinion  No 

CHARTER  SECTION  1^6*1 

Ellgibles;   effect  of  195ij.  amendment  to  -  on  eligible 

lists  established  prior  thereto  61|.-1 

EXAMINATIONS 

One  applicant;  power  of  Board  of  Supervisors  to  approve 
or  ratify  holding  of  -  for  one  qualified  applicant  under 
competitive  provisions  of  §li|5  of  charter  after  finding 
of  reasonable  publicity  with  relation  to  such  proposed 


KINNEAR  AND  FORT 


f 


NON-WORKDAY 


OVERTIME 


I 


SURVEfS 


6U-20 


Judgments;   effect  of  -  on  such  prohibitions  of  §l57 
of  the  charter  against  political  a ctivities  of  city  em- 
ployees and  upon  local  power  to  legislate  against  poli- 
tical activities  of  civil  service  commission  •  6I4.-26 


Legal  holiday;   salary  standardization  ordinance; 
amendment  thereto  that  Friday  shall  be  observed  as  a  paid 
-  when  a  legal  holiday  falls  on  Saturday  following;  res- 
trictions on  Board  of  Supervisors  re  office  hours         6I4.-25 


Mechanics;  whether  employees  under  §151.3  of  the  char- 
ter sent  home  for  their  regular  shift  because  they  had 
worked  long  -  hours  in  an  emergency  are  entitled  to 
regular  pay  for  that  shift  6I4.-12 


Miscellaneous  employees;   powers  of  commission  in  mak- 
ing -  and  salary  recommendations  under  §l5l  of  charter      6I4.-I5 


CONTROLLER  Year  196J+ 

Opinion  No 

MCNAUGHTON  LIBRARIES 

Contract;   application  of  California  sales  and  use 

tax  to  the  -  contract  L/6ij.-8 

PROCEEDS 

Park  lands;  §92;  application  of  provisions  there- 
of to  proceeds  received  from  state  for  taking  park 
lands  in  condemnation  proceeding  ^k-3 

STATE  HIGHWAYS 

Injuries;   legal  rcisponsibilities  for  injuries  to 
persons  or  damage  to  property  resulting  from  the  use 
of  -  in  the  city  and  county  of  San  Francisco  and  lia- 
bilities which  may  arise  from  manual  or  mechanical 
traffic  controls  L/61+-22 


P  -D-  Year  19614. 

Opinion  No 

DAMAGES 

Riot;   law  enforcement ;  responsibility  of  Chief  of 
Police,  Mayor,  Police  Commission  and  Board  of  Super- 
visors to  protect  persons  and  property  from  injury; 
Sheraton-Palace  Hotel  L/6i+-5 

State  highwas^s;   legal  responsibility  for  injuries 

to  persons  and  -  to  property  resulting  from  the  use 

of  state  highways  in  the  city  and  county  of  San 

Francisco  L/61+-22 

DANGEROUS  CONDITIONS 

Land' s  End;   liability  of  city  and  county  for  in- 
juries to  pedestrians  at  Land's  End  if  said  area 
were  opened;  effect  of  posting  warning  signs  upon 
such  liability  6U-2U 

DATE 

Variance;   application  for  variance  from  provisions 

of  §l50(e)  of  theplanning  code  relative  to  the  right 

to  construct  an  apartment  under  R-3  standards  61+-29 

DEDICATION 

Alta  Street;  whether  property  known  as  Alta  Street 
extension  has  been  dedicated  and  accepted  as  a  city 
street  61+-10 

DEEDS 

Awards;  medal  or  plaque  for  outstanding  -  by  citi- 
zens; power  of  c  ity  and  county  to  grant  L/6i|-21 

Land  for  public  use;   authority  for  city  and  county 

to  accept  a  deed  from  a  private  developer;  open 

space  to  be  used  as  a  public  park  or  playground  6i|-13 

DEFENDANTS 

Cost  of  defense;   acceptance  of  a  sum  of  money  from 

a  -  on  a  vol\intary  basis  by  public  defender  L/6i^-ll 

DELETION 

Budget;  municipal  court  estimate;  authority  of  Mayor 
relative  to  and  power  of  Board  of  Supervisors  to  al- 
low amounts  requested  by  court  6i|-8 

DEPRIVATION 

Mail'  service;   legal  power  of  Board  of  Supervisors  to 

appropriate  funds  for  use  of  Post  Office  Department  for 

nignt  service  L/6I4-9 


^ 


-D-  Year  1964 

Opinion  No 

DETENTION 

Mentally  ill;   power  of  Board  of  Supervisors  to  re- 
quire Health  Department  rather  than  Police  Department 
to  take  into  custody  persons  afflicted  with  mental 
illness  L/6I4-I2 

DISAPPROVAL 

Freeway;   Golden  Gate  Park;  proposed  charter  amend- 
ment prohibiting  authorization,  permission  or  imple- 
mentation of  a  state  highway  route  through  or  conti- 
guous to  Park  or  Panhandle  61|-19 

DISCRIMINATION 

Htiman  Relations  Commission;   state  pre-emption  as  re- 
lating to  various  proposed  activities  thereof  6I4.-5 

DISCUSSIONS 

Political  and  religious;   use  of  senior  centers  for  - 

by  groups  of  senior  citizens  attending  centers  L/6I4.-15 

DISPOSAL 

Refuse;      interpretation  of  term   "refuse";   materials 

allowed  to  be  placed  in  debris   boxes  61+-6 


DISPUTE 


Forest  Knolls;   jurisdiction  of  Board  of  Supervisors 
to  consider  construction  or  vacation  of  stairway  in 
Forest  Knolls  where  subdivision  map  provided  for  con- 
struction of  said  stairway  64-28 


Strikebreakers;  legality  of  legislation  which  prohib- 
its employment  of  person  who  repeatedly  offers  himself 
for  employment  in  place  of  employee  involved  in  a  labor 


► 


64-14 


DISQUALIFICATION 

Roger  Boas;   whether  supervisor  disqualified  from 

voting  where  interest  in  proposed  legislation  is  as  a 

member  of  a  class  l/64-26 

DISTRICTS 


R-3»  R-5j   variance;  application  for  variance  from  pro- 

visionsof  §l50(e)  of  planning  code  64-29 


DIRECTOR  OF  PUBLIC  WELFARE  Year  1961^ 

Opinion  No 

COMMUNITY  WORK  EXPERIENCE  AND  TRAINING  PROGRAM 

Leglslatl on;   necessity  for  local  legislation;  work- 
men's compensation  coverage  and  wage  formulas  61^-16 


-E-  Year  196i+ 

Opinion  No 

EICHLER  HOMES,  INC 

Playground;   authority  for  city  and  county  of  San 

Francisco  to  accept  a  deed  or  to  lease  from  private 

developer  open  space  to  be  used  as  a  playground  6ii.-13 

ELIGIBLES 

Charter   section   H|6.1  re;    effect   of  1954  amend- 
ment  to    §li<.6.1   on  eligible   lists  established  prior 
thereto  6I|.-1 

ELIMINATION 

Facilities;      Palace   of  Fine  Arts;    reconstruction  of; 

requirements  under  bond  proposal,    state   appropriation 

and  Walter  S,    Johnson  gift  L/61|.-3 

EMERGEMCY 

Cherry  powerhouse;  whether  employees  under  §l5l.3 
sent  home  for  their  regular  shift  because  they  had 
worked  long  overtime  hours  in  an  -  are  entitled  to 
regular  pay  for  the  shift  6I4.-I2 

Mentally  ill;   power  of  Board  of  Supervisors  to  re- 
quire Health  Department  rather  than  Police  Department 
to  t  ake  into  custody  persons  afflicted  with  mental 
illness  L/6i|-12 

EI'^PLOYEES 

Child  care  centers;   prior  service  credit  under  re- 
tirement system  (file  no  305-63)  l/61^-19 

Political  activities;   effect  of  Supreme  Court  judg- 
ments in  the  Kinnear  and  Fort  cases  on  the  prohibi- 
tion of  §157  of  charter  against  political  activities        6I4.-26 

EMPLOYMENT 

Strikebreaker;   legality  of  legislation  which  prohib- 
its the  -  of  a  person  who  repeatedly  offers  himself 
for  -  in  place  of  an  employee  involved  in  a  labor 
dispute  6i4-l4 

ENLARGEMENT 

Main  library;   do  the  terms  of  the  Carnegie  gift 
prevent  the  city  from  extensively  changing  or  raz- 
ing the  main  library  64-17 


I 


-E-  Year  I96I1 

Opinion  No 

ENTERPRTSE  ELECTRIC  WORKS 

Pay  TV;   permit  for  street  openings  for  conduit  in- 
stallation for  pay  TV  I/6I4-I7 

EQUALIZATION 

Tax  rolls;   jurisdiction  of  Board  of  Supervisors 

with  respect  to  local  assessment  practices  (>k~k 

EQUIPMENT 

Budget;  Municipal  court;  authority  of  M^ or  re- 
lative thereto  and  nower  of  Board  of  Supervisors  to 
allow  amounts  requested  by  court  6I4.-8 


ERROR 


Bid;  West  Coast  Electric  Company;  municipal  rail- 
way contract  no  i|.83  L/6ii.-10 


ESTABLISHMENT 

Community  Work  Experience  and  Training  Program;  nec- 
essity for  local  legislation  6I|.-16 

EXAMINATION 

Class  5230,  traffic  engineer;   power  of  Board  of  Sup- 
ervisors to  approve  or  ratify  holding  of  -  for  one 
qualified  applicant  under  competitive  -  provisions  of 
§145  of  charter  after  finding  of  reasonable  publi- 
city with  relation  to  such  proposed  -  ;  power  of  civ- 
il service  commission  to  revise  determination  of  who 
are  qualified  applicants  6I4.-20 

EXEMPTION 

Airport  construction;  San  Francisco  International 
airport;  building  permits  and  inspection  jurisdic- 
tion of  other  cities  L/6I|-20 

EXHIBITS 

Agreements;   purchaser  is  not  required  to  enter  into 

an  agreement  lender  §88  of  charter  in  connection  with 

loaned  exhibits  to  De  Young  Museiim  and  the  California 

Palace  of  the  Legion  of  Honor  614.-7 

EXPENDITURE 

Sewer;   capital  -  or  maintenance  costs;  Hassler  Health 

Home  L/6[|- 21+ 

EXTENSION 

Alta  Street;  whether  property  known  as  -  has  been 
dedicated  and  accepted  as  a  city  street;  liability 
for  maintenance  thereof  6I4.-IO 


FEE 


-P-  Year  196i| 

Opinion  No 

FACILITIES 

Adult  Probation  Department;   legality  of  allowing 

the  Administration  of  Criminal  Justice  Committee  to 

use  office  apace  in  the  Probation  Department  for  the 

purpose  of  a  fact-finding  project  6i|-9 

Palace  of  Fine  Arts;   elimination  of  -  ;  require- 
ments under  bond  proposal,  state  appropriation  and 
gift  of  Walter  S.  Johnson  L/61|-3 

FEDERAL  GOVERKMENT 

Airport;   cTty  pemuit  control  of  -  construction  at 

airport  L/6i|-7 

Permit;  use  of  public  street  under  revocable  per- 
mit; right  or  duty  of  Board  of  Supervisors  to  re- 
quire payment  thereof  L/6i^-l8 

FENCES 

Land's  End;   liability  of  city  and  county  fcr  injur- 
ies to  pedestrians  at  Land's  End  if  said  area  were 
opened; effect  of  posting  warning  signs  upon  such 
liability  6^-21^ 

FERRY  PARK 

Art'  Commission;   jurisdiction  of  over  -  6i|-27 

FINES 

Parking;   validity  of  ordinance  imposing  different 

penalties  in  different  areas  of  c  ity  and  county  for 

identical  offenses  61|-2 

FIREHOUSE 

Musuem;   use  of  firehouse  for  historical  museum; 

use  of  civil  service  firemen  as  guides;  liability 

of  city  L/6i|-6 

FIREMEN 

Hours;   hours  of  duty  for  -  ;  authority  to  provide 

for  and  procedure  to  be  followed  61|-l8 

FISHERMAN'S  WHARF 

Omnibuses;   proposed  omnibus  service;  procedure  to 
be  followed  on  application  for  certificate  of  public 
convenience  and  necessity  L/6I4.-23 

FIXED  ASSET 

Sewer;   Hassler  Health  Home  sewer  outfall;  apportion- 
ment of  costs  L/6l4-2i| 


-P-  Year  1961; 

Opinion  No 

FQNTANA  TOWERS 

Height  limitations;   whether  height  limitation  of 

city  planning  code  or  any  other  section  thereof  Is 

being  violated  in  said  construction  L/6i4-l 

Height  limitation;   validity  of  proposed  retroactive 

legislation  thereto  L/6ij.-2 

FOREST  KNOLLS 

Stairway;  jxirisdiction  of  Board  of  Supervisors  to 
consider  construction  or  vacation  of  stairway  in  - 
where  subdivision  map  provided  for  construction  of 
said  stairway  61+-28 


FREEWAY 


» 


Golden  Gate  Park;   proposed  charter  amendment  prohib- 
iting authorization,  permission  or  implementation  of 
a  state  -  freeway  route  through  or  contiguous  to  Park 
or  the  Panhandle  6i|-19 


"FULL  CASH  VALUE" 

Definition;   taxation;  power  of  Assessor  to  promul- 
gate list  of  nontaxable  repair  and  maintenance  work         61^-21 

FUNDS 

Post  Office;   legal  power  of  Board  of  Supervisors  to 

appropriate  -  for  use  of  Post  Office  night  service         L/6ii.-9 

FURNISHINGS 

Municipal  court;   budget;  authority  of  Mayor  rela- 
tive thereto  and  power  of  Board  of  Supervisors  to 
allow  amounts  requested  by  the  court  6I4.-8 


FIRE  COMT^ISSIONERS  Year  1961+ 

Opinion  No 

IHOURS 

Procedure;   hours  of  duty  for  firemen;  authority  to 

provide  for  and  procedure  to  be  followed  6i|-l8 

MUSEUM 

I      Pirehouse;   use  of  for  historical  -;  use  of  civil  ser- 
vice fireraen  as  guides;  liability  of  city  L/6i|-6 

see  also  Fire  Department 


FIRE  DEPARTI^NT  Year   I96I4 

Opinion  No 

HOUSING  CODE 

Section  11+03;   retroactive  application  to  existing 
apartment  houses  and  hotels;  effect  of  §1003. A,  build- 
ing code  on  such  retroactive  application  where  por- 
tions of  building  have  coraraercial  occupancy  6i+-23 

see  also  Fire  Commission 


h 


I 


I' 


-G-  Year  196i| 

Opinion  No 
GARBAGE 


Ordinance;   refuse  collection  and  disposal  ordin- 
ance; interpretation  of  term  "refuse";  materials 
allowed  to  be  placed  in  debris  boxes  6i+-6 


GAS  STATION 


GATES 


Roger  Boas;   whether  supervisor  disqualified  from 

voting  where  interest  in  proposed  legislation  is 

as  a  member  of  a  class  L/61|-26 

Land's  End;   liability  of  city  and  county  for  in- 
juries to  pedestrians  at  Land's  End  if  said  area 
were  opened;  effect  of  posting  warning  signs  on 
such  liability  6i+-2l| 

GENERAL  UTILITY  MECHANICS 

Cherry  powerhouse;   whether  employees  under  §151.3 

of  charter  sent  home  for  their  regular  shift  because 

of  long  overtime  hours  in  an  emergency  are  entitled 

to  regular  pay  for  that  shift  61|-12 


GIFT 


Carnegie;   do  the  terras  of  the  -  prevent  the  city 

from  extensively  changing  or  razing  the  main  library 

building  6i|-17 

Walter  S.  Johnson;  reconstruction  of  Palace  of  Fine 
Arts;  requirements  under  bond  proposal,  state  appro- 
priation and  -  L/64-3 

GOLDEN  GATE  PARK 

Freeway;  proposed  charter  amendment  prohibiting  au- 
thorization, permission  or  implementation  of  a  state 
freeway  route  through  or  contiguous  to  -  or  the  Pan- 
handle 6^-19 

Nursery;   funds  for;  592  of  charter;  application  of 

provisions  thereof  to  proceeds  received  from  the  state 

for  taking  park  lands  in  condemnation  proceedings  611-3 

GOVERNMENT  CODE 

Section  262-6;   award  of  medal  or  plaque  for  out- 
standing deeds  by  citizens;  power  of  city  and  county 
to  grant  L/6[i.-21 


-G-  Year  1961+ 

Opinion  No 

GOVERNMENT  CODE 

Sections  68073  &  71002;   municipal  court  budget  es- 
timate; authority  of  Mayor  relative  to  and  power 
of  Board  of  Supervisors  to  allow  amounts  requested 
by  court  61;- 8 

GROUPS 

Senior  citizens;   use  of  Recreation  and  Park  seniop 

centers  for  religious  and  political  discussions  by  - 

or  senior  citizens  attending  the  centers  L/61;-l5 

GUIDES 

Firemen;  use  of  firehouse  for  historical  museum 
purposes;  use  of  civil  service  firemen  as  -;  lia- 
bility of  city  L/61+-6 


-H-  Year  196i| 

Opinion  No 

HASSLER  HEALTH  HOME 

Sewer  maintenance;  capital  expenditure  or  mainten- 
ance  costs  L/6i4-2i+ 

HEARING 

Suspension;  trial  by  Police  Commission  subsequent  to 

disciplinary  action  by  chief  under  §155  of  charter  61^.-11 

HEIGHT  LIMITATIONS 

Pontana  Towers;  whether  -  of  city  planning  code  or 
any  other  section  thereof  Is  being  violated  by  said 
construction  L/6J[|-1 

see  also  L/6ij-2 

'  HIGHVUYS 

Responsibility;   legal  responsibility  for  injuries 
to  persons  or  dan  age  to  property  resulting  from  the 
use  of  state  highways  in  the  city  and  county  and  lia- 
bilities which  may  arise  from  manual  or  mechanical 
traffic  controls  L/6ij.-22 

HOLIDAYS 

Friday  on  Saturday;   salary  standardization  ordinance; 
amendment  thereto  that  Friday  shall  be  observed  as  a 
paid  nonworkday  when   legal  -  fall  on  Saturday  Sat- 
urday follov/lng;  restrictions  on  Board  of  Supervisors 
re  office  hours  6i|.-25 

HOTELS 

Passenger  service;   Police  Commission;  motor  vehicles 
^     for  hire;  necessity  for  permits  for  operation  of 
P      hotel-motel  service  l/61^'13 


HOURS 


^ 


Firemen;   hours  of  duty  for  firemen;  authority  to 

provide  for  and  procedure  to  be  followed  61],- 18 


HOUSING 


I 


Unused  public  property;   whether  such  owned  by  the 

city  may  be  sold  or  leased  for  specific  purpose  of 

a  moderate  priced  private  housing  development  by 

negotiation  without  following  competitive  bidding 

procedures  6i4.-30 


HOUSING  CODE 


I 


Section  li+03;   retroactive  application  to  existing 

apartment  houses  and  hotels;  effect  of  §1003. A  of 

building  code  on  such  retroactive  application  where 

portions  of  building  have  commercial  occupancy  6i]-23 


-H-  Year  1  961+ 

Opinion  No 

HUMAN  RELATIONS   C0MI4ISSI0N 

Activities;      state  pre-emption  as   relating  to  var- 
ious proposed  activities   thereof  6[|.-5 


HEALTH  DEPARTMENT  Year  1961| 

Opinion  No 

MENTALLY  ILL 

Apprehension;   power  of  Board  of  Supervisors  to  re- 
quire Health  Department  rather  than  Police  Department 
to  take  into  custody  persons  afflicted  with  mental  ill- 
ness l/61^-12 


r 


-I-  Year  1961^ 

Opinion  No 

IMMUNITY 

Land's  End;   liability  of  city  and  county  for  in- 
juries to  pedestrians  if  said  area  were  opened;  ef- 
fect of  posting  warning  signs  upon  such  liability         6l^-2l\ 

Riot  damage;   law  enforcement;  responsibility  of 

Chief  of  Police,  Police  Commission,  Mayor  and  Board 

of  Supervisors  to  protect  persons  and  property  from 

injury;  She  rat  on- Pal  ace  Hotel  L/6I4-5 

IMPROVEMENT 

Property;   assessment;  power  of  ^^ssessor  to  promul- 
gate list  of  nontaxable  repair  and  maintenance  work        61^-21 

INCREASE 

Asse s  sme  nt 

see  above  61^.-21 

INJUNCTIONS 

Unfair  practices;  Hviman  Relations  Commission;  state 
pre-emption  as  relating  to  various  activities  there- 
of 61+-5 

INJURIES 

Land's  End;   liability  of  city  and  county  for  -  to 

pedestrians  at  Land's  End  if  said  area  were  opened; 

effect  of  posting  warning  signs  upon  such  liability        61|-24 

State  highways;   legal  responsibility  for  -  to  per- 
sons or  damage  to  property  resulting  fram  the  use 
of  state  highways  in  the  city  and  county  and  liabil- 
ities which  may  arise  from  manual  or  mechanical  traf- 
fic controls  L/6i|-22 

INSPECTION 

Airport;   building  permits  and  -  jurisdiction  of 

other  cities  L/6i|-20 

INSTALLATION 

Pay  TV;   permit  for  street  openings  for  conduit  in- 
stallation for  pay  TV  L/61|-17 

INTEREST 

Personal  or  pecuniary;   whether  supervisor  disqualified 

from  voting  where  interest  in  proposed  legislation  is 

as  a  member  of  a  class  L/6i|-26 


-J-  Year  1961+ 

Opinion  No 

JOB  PROTECTION 

Strikebreakers ;   legality  of  legislation  which  pro- 
hibits the  employment  of  person  vh  o  repeatedly  offers 
himself  for  employment  in  place  of  employee  involved 
in  a  labor  dispute  bli-li^ 

JOHNS.  GEQHGE 

Strikebreakers 

see  above  Slf-lli 

JOHNSON,  WALTER  S 

Palace  of  Fine  Arts;   reconstruction  of;  scope  of 
project;  requirements  under  bond  proposal,  state  ap- 
propriation and  gift  of  -  L/6I|-3 

JUDGMENTS 

Damages;   law  enforcement;  responsibility  of  Chief  of 
Police,  Police  Commission,  Mayor  and  Board  of  Super- 
visors to  protect  persons  and  property;  Sheraton-Pal- 
ace Hotel  L/6I+-5 

Kinnear  and  Fort;   effect  of  Supreme  Court  -  in  the 

Klnnear  and  Fort  cases  on  the  prohibition  of  §l57  of 

the  charter  against  political  activities  and  upon 

local  power  to  legislate  against  political  activities 

of  civil  service  employees  614,-26 


I 


'JURISDICTION 

Airport;   building  permits  and  inspection  jurisdic- 
tion of  other  cities  L/6U-20 

Board  of  Supervisors;   construction  or  vacation  of 
stairway  in  Forest  Knolls  where  subdivision  map  pro- 
vided for  construction  of  such  stairway  6ij.-28 

JUSTIFICATION 

Suspension;   trial  by  Police  Commission  subsequent  to 
disciplinary  action  of  chief  under  §155  of  charter         fel^.-!! 


-K-  Year  196i| 

Opinion  No 

CINNEAR  AND  FORT 

Judgments;   effect  of  Supreme  Court  judgments  in  the  - 
cases  on  the  prohibitions  of  §l57  of  the  charter  again- 
st political  activities  and  upon  local  power  to  legis- 
late against  political  activities  by  civil  service  em- 
ployees 6i|-26 


-L-  Year  1961+ 

Opinion  No 

LANDS 

Lease  of;  -  occupied  by  St.  Francis  Yacht  Club;  agree- 
ment between  Yacht  Club  and  Recreation  and  Park  Commis- 
sion L/6i|-l| 

LAND'S  E^ID 

Liability;   city  and  county  for  injuries  to  pedes- 
trians; effect  of  posting  warning  signs  upon  such 
liability  6i|-2)| 

LAW  ENFORCEMENT 

Responsibility;   Chief  of  Police,  Mayor,  Police  Com- 
mission and  Board  of  Supervisors  to  protect  persons 
and  property  from  injury;  Sheraton-Palace  Hotel  L/ 61^-5 

LEASE 

Public  park;   authority  for  city  and  county  to  accept 

a  deed  or  to  -  from  a  private  developer  open  space 

to  be  used  as  a  public  park  or  playground  6I|.-13 

San  Francisco  Stadium,  Inc;   television;  Candlestick 

Park;  plan  of  National  Exhibition  Company  to  televise 

home  games;  effect  on  contract  obligations  with  San 

Francisco  Stadium,  Inc  and  city  and  county  L/6i|-li| 

Unused  city  property;  whether  such  ir  operty  owned  by 

the  city  may  be  sold  or  leased  for  specific  purposes 

of  a  moderate  priced  private  housing  development 

by  negotiation  without  following  competitive  bidding 

procedures  61|-30 

LEGALITY 

Airspace;   use  of  over  city  parking  lots  by  nonpro- 
fit corporations  or  by  private  developers  l/6L|.-16 

Pay  TV;   permit  for  street  openings  for  conduit  in- 
stallation for  pay  TV  L/6i|-17 

LEGISLATION 

'     Awards;   medal  or  plaque  for  outstanding  deeds  of 

citizens;  power  of  city  and  county  to  grant  L/6U-21 

Community  Work  Experience  and  Training  Program;   nec- 
essity for  local  legislation;  workmen's  compensation 
coverage  and  wage  formulas  61|-l6 

Strikebreakers;   legality  of  -  which  prohibits  the  em- 
ployment of  person  who  repeatedly  offers  himself  for 
employment  in  place  of  employee  involved  in  a  labor 
dispute  6l|-li| 


I 

i 

j 


-L-  Year  196U 

Opinion  No 

BINDERS 

Exhibits;   purchaser  is  not  required  to  enter  into 

an  agreement  under  §88  of  the  charter  in  connection 

with  loaned  exhibits  to  the  De  Young  Museum  and  the 

California  Palace  of  the  Legion  of  Honor  6^.-7 

:,IAEILITY 

Alta  Street;  whether  property  known  as  Alta  Street 
extension  has  been  dedicated  and  accepted  as  a  city 
street;  -  for  maintenance  thereof  6i|-10 

California  use  tax;   application  to  the  McNaughton 

libraries  L/61+-8 

Land's  End;   -  of  city  and  county  for  injuries  to 

pedestrians  at  Land's  End  if  said  area  were  opened; 

effect  of  posting  warning  signs  on  such  -  614,-214. 

Public;   use  of  firehouse  for  historical  museum  pur- 
poses; use  of  civil  service  firemen  as  guides  L/6i4-6 

State  highways;   legal  responsibility  for  Injuries 
to  persons  or  damage  to  property  from  the  use  of 
state  highways  in  the  city  and  county  and  -  which 
may  arise  from  the  use  of  manual  or  mechanical  traf- 
fic controls  L/6i4-22 

jIBRARY 

Carnegie  gift;   do  the  terms  of  the  Carnegie  gift 

prevent  the  city  from  extensively  changing  or  razing 

the  main  library  building  6I4-I7 

LIMITATION 

Date;  application  for  variance  from  provisions  of 
§l50(e)  of  the  planning  code  relative  to  the  right 
to  construct  an  apartment  house  under  R-3  standards         6I4-29 

Height  -;  Fontana  Towers;  validity  of  proposed  retro- 
active height  -  legislation  thereof  L/6i;-2 

Height  -  ;   Fontana  Towers;  whether  -  of  city  plan- 
ning code  or  any  otner  section  thereof  is  being 
violated  in  said  construction  L/6I4-I 

Hours;  firemen;  authority  to  provide  for  and  pro- 
cedure to  be  followed  6i4-l8 


-L-  Year  1961+ 

Opinion  No 

LISTS 

Eligibles;   effect  of  195^+  amendment  on  section  146.1 

of  charter;  -  established  prior  thereto  6I4.-I 

Nontaxable  repairs;   power  of  Assessor  to  promulgate 

-  of  nontaxable  repair  and  maintenance  work  64-21 

LITTLE,  ARTHUR  D,  INC 

Assessment  practices;   jurisdiction  of  Board  of  Super- 
visors with  respect  to  local  practices  64-i| 

LOW  INCOI^ 

Definition;  whether  unused  real  property  owned  by 
the  city  may  be  sold  or  leased  for  specific  purpose 
of  a  moderate  priced  private  housing  development  by 
negotiation  without  following  competitive  bidding  pro- 
cedures 64-30 


LIBRARY  C  OMMISSION 


CARNEGIE  CORPORATION 
Provisions; 


do  the  terms  of  the  -  gift  prevent 
the  city  from  extensively  changing  or  razing  the 
main  library  building 


Year  19611 
Opinion  No 

61+- 17 


i 


-M-  Year  1961+ 

Opinion  No 

MAIL 

Curtailment;   legal  power  of  Board  of  Supervisors 
to  appropriate  funds  for  use  of  Post  Office  Depart- 
ment for  night  services  L/6I4.-9 

MAIN  LIBRARY 

Replacement;   do  the  terras  of  the  Carnegie  gift  pre- 
vent the  city  from  extensively  changing  or  razing 
the  -  61^-17 

MAINTENANCE 

Non- taxable;   power  of  Assessor  to  promulgate  list 

of  non-taxable  repair  and  maintenance  work  6i|-21 

MARKET  STREET 

Redevelopment;  Art  Commission  jurisdiction  over  -  6i|.-27 

MASTER  PLAN 

Sal  e  of  unused  real  property;  whether  such  owned  by 

city  may  be  sold  or  leased  for  a  specific  purpose 

of  moderate  priced  private  housing  development  by 

negotiation  without  following  competitive  bidding 

procedures  6ij.-30 

MATERIALS 

Construction;   interpretation  of  term  "refuse";  - 

allowed  to  be  placed  in  debris  boxes  6l|-6 

MCNAUGHTON  LIBRARIES 

Contract;   application  of  California  sales  and  use 

tax  to  the  -  contract  L/6I4.-8 

MECHANICS 

Cherry  powerhouse;  whether  employees  under  §1^1.3 
of  charter  sent  home  for  their  regular  shift  because 
of  long  hours  in  an  emergency  are  entitled  to  regu- 
lar pay  for  that  shift  61+-12 

MEDAL 

I  Outstanding  deeds;     power  of   city  to  grant   to  citi- 

zens L/6i|-21 

MEDIATION 

Human  Relations  Commission;   state  pre-emption  as 

relating  to  various  proposed  activities  thereof  6i|.-5 


MEETING 


Senior  centers;  use  of  centers  for  religious  and 
political  discussions  by  groups  attending  the  cen- 
ters L/6i|.-l5 


-M-  Year  196i| 

OpinionNo 


MEETING 


Suspension;   trial  by  Police  Commission  subsequent 

to  action  of  chief  under  §155  of  charter  61|-11 

MENTAL  ILLNESS 

!      Apprehension;  power  of  Board  of  Supervisors  to  re- 
quire Health  Department  rather  than  Police  Department 
to  take  into  custody  persons  afflicted  with  raental  ill- 
ness L/6i|-12 

MISCELLANEOUS  EMPLOYEES 

Surveys;  powers  of  Civil  Service  Commission  in  making 
surveys  and  salary  recommendations  under  §l5l  of  char- 
ter 61+- 15 

MOB 

Danages;   law  enforcement;   responsibility  of  Chief 
of  Police,  Mayor,  Police  Commission  and  Board  of 
Supervisors  to  protect  persons  and  property  from  in- 
jury; Sheraton- Palace  Hotel  L/6I+-5 

MODERATE  INCOME 

Sale  of  unused  real  property;   whether  property  owned 

by  city  may  be  sold  or  leased  for  specific  purpose 

of  a  moderate  priced  private  housing  development  61|-30 

MODIFICATION 

Bid;  West  Coast  Electric  Company;  contract  no  I+83       L/6i|-10 

' MOTOR  VEHICLES 

Permits;  Police  Commission;  -  for  hire;  necessity 
for  permits  for  operation  of  hotel-motel  passenger 
service  L/6I+-I3 

MUNICIPAL  COURT 

Budget;   authority  of  Mayor  relative  thereto  and 
power  of  Board  of  Supervisors  to  allow  amounts  re- 
quested by  court  614.-8 

MUNICIPAL  RAILWAY 

West  Coast  Electric  Company;     contract  no  i|83  L/61|-10 

MUSEUM 

Contracts;  Purchaser  is  not  required  to  enter  into 
an  agreement  under  §88  of  the  charter  in  connection 
with  loaned  exhibits  61|-7 

Pirehouse;      use  of  for  Historical  -    ;    use   of  civil 

service   firemen  as  guides;    liability  of  city  L/6i|-6 


MAYOR  Year  196i| 

Opinion  No 

AWARDS 

Outstanding  deeds;   -  of  medals  and  or  placjie  to  cit- 
izens; power  of  city  and  county  to  grant  L/61|-21 

COORDINATOR 

Position;   contract  or  civil  service;  -  of  development; 

Mayor's  office  L/64-25 

FIREMEN 

Hours;  hours  of  duty  for  firemen;  authority  to  pro- 
vide for  and  procedure  to  be  followed  6[|.-l8 

MUNICIPAL  COURT 

Budget;   authority  of  Mayor  relative  to  and  power  of 

Board  of  Supervisors  to  allow  amounts  requested  by 

court  64-8 

PALACE  OF  PINE  ARTS 

Reconstruction;  scope  of  project;  requirements  un- 
der bond  proposal;  state  cp  propriation  and  Walter  S. 
Johnson  gift  L/6i|.-3 

POST  OFFICE 

Funds;   legal  power  of  Board  of  Supervisors  to  appro- 
priate funds  for  use  of  -  night  service  L/6i4.-9 

SHERATON- PALACE  HOTEL 

Riots;   law  enforcement;  responsibility  of  Mayor  to 

protect  persons  and  property  frcm  injury  L/ 614.-5 


I 


M»H.  de  YOUNG  MEMORIAL  MUSEUM  Year  I96I4 

Opinion  No 

PURCHASER 

Exhibits;   -  is  not  required  to  enter  into  an  agree- 
ment under  §88  of  the  charter  in  connection  with 
loaned  exhibits  to  the  museum  6i;-7 


-N-  Yearl96I| 

Opinion  No 

NATIONAL  EXHIBITION  COMPANY 

"      Television;   plan  of  -  to  tfcelevise  home  games;  ef- 
fect on  contract  obligations  with  San  Francisco 
Stadium,  Inc  and  city  city  and  county  L/61j.-li| 

NEGOTIATION 

Unused  real  property;   whether  such  property  owned 
by  city  may  be  sold  or  leased  for  specific  purposes 
of  a  moderate  priced  private  housing  development  by 

-  and  without  following  competitive  bidding  procedures       61^-30 

NON -WORKDAY 

\  Holiday;   salary  standardization  ordinance;  amend- 

I      ment  thereto  that  Friday  shall  be  observed  as  a  paid 

-  when  a  legal  holiday  falls  on  Saturday  following; 
restrictions  on  Board  of  Supervisors  re  office  hours        61^-25 

:  NURSERY 

Golden  Gate  Park;   construction  of  -  from  proceeds 
received  from  state  for  taking  park  lands  in  condem- 
nation proceedings  61^,-3 


-0-  Year  1961+ 

Opinion  No 

I 

)ELIGATIONS 

Candlestick  Park;   plan  of  National  Exhibition  Com- 
pany to  televise  home  games;  effect  on  contract  - 
with  San  Francisco  Stadiiira,  Inc  and  city  and  county       L/61|-ll<. 

3CCUPANCY 

Candlestick  Park 

see  above  L/6i|-ll| 

Commercial;   §1^03,  housing  code;  retroactive  appli- 
cation to  existing  apartment  houses  and  hotels;  effect 
of  §1003 .A  building  code  on  such  retroactive  applica- 
tion where  portions  of  building  have  commercial  -  6i4.-23 

Pay  TV;   streets;  permit  for  street  openings  for 
conduit  installation  l/61^-17 

DMNIBUSES 


Line  to  Fisherman's  Wharf;  procedure  to  be  follow- 
ed on  application  for  certificate  of  public  conven- 
ience and  necessity  L/61^-23 


OPENINGS 


Fay  TV;  permit  for  street  -  for  conduit  installa- 
tion for  pay  TV  L/61+-17 


DRDINANCE 


L 


Building  and  23 ning;   San  Francisco  International 

Airport;  jurisdiction  of  other  cities  L/614.-20 

Child  care  centers;  prior  service  of  employees  un- 
der retirement  system  1/6^-19 

Parking  penalties;   validity  of  -  imposing  differ- 
ent penalties  in  different  areas  of  the  city  and  county 
for  identical  offenses  614.-2 

Procedural  and  enabling;   whether  \anused  real  proper- 
ty owned  by  the  city  may  be  sold  or  leased  for  speci- 
fic purpose  of  a  moderate  priced  private  housing  dev- 
elopment by  negotiation  and  without  following  compe- 
titive bidding  procedures  6i|.-30 

Refuse  collection  and  disposal;   interpretation  of 

term  "refuse";  na  teriala  allowed  to  be  placed  in 

debris  boxes  61^-6 

Strikebreakers;   legality  of  legislation  which  pro- 
hibits the  employment  of  a  person  who  repeatedly 
offers  himself  for  employment  in  place  of  employee 
involved  in  a  labor  dispute  614.-114. 


-0-  Year  1961+ 

i  Opinion  No 

ORDINANCE  no  U26-59 

Palace  of  i-'lne  Arts;   reconstruction  of;  scope  of 

project;  requirements  under  bond  proposal;  state 

appropriation  and  Walter  S.  Johnson  gift  L/6!|-3 

OVERTIME 

cHerry  powerhouse;  whether  employees  under  §l5l»3 

of  charter  sent  home  for  their  regular  shift  because 

of  long  overtime  hours  worked  in  an  emergency  are 

entitled  to  regular  pay  for  that  shift  6i|-12 


-P-  Year  1961+ 

Opinion  No 

PALACE  OF  FINE   ARTS 

Re c ons true ti on ;      scope  of  project;   requirements  \an- 

der  bond  proposal;    state   appropriation  and  Walter  S. 

Johnson  gift  L/6ij.-3 

PANHANDLE 


Freeway;   proposed  charter  amendment  prohibiting 

authorization,  permission  or  implementation  of  a 

freeway  route  through  or  contiguous  to  -  or  Golden 

Gate  Park  6i4.-19 


PARK  DISCONTINUANCE  ACT 

Balboa  Park;   charter  s  ection  92;  application  of  pro- 
visions thereof  to  proceeds  received  from  state  for 
taking  park  lands  in  condemnation  proceedings  61+-3 

PARKING 

JTlrspace;  legality  of  use  of  airspace  over  city  - 
j  lots;  non-profit  corporations  or  by  private  devel- 
'     opers  l/6L|.-16 

PAY  TV 

Permit;   street  openings  for  conduit  installations         L/6ii.-17 

j 

PAYIvJENTS 

ITevocable  permit;  use  of  public  streets;  right  or 

duty  of  Board  of  Supervisors  to  require  L/6i|-l8 

PEDESTRIANS 

Land's  End;   liability  of  city  and  county  for  in- 
juries to  -  at  Land's  End  if  said  area  were  opened; 
effect  of  posting  warning  signs  upon  such  liability         6i|.-2i| 

PENALTY 

Parking;   validity  of  ordinance  imposing  different 

penalties  in  different  areas  of  city  and  county  for 

identical  offenses  6i|-2 

PERMIT 

Airport  construction;   city  control  of  federal  con- 
struction L/6I4.-7 

Omnibus  operation;   procedure  to  be  followed  on  appli- 
cation for  certificate  of  public  convenience  and  nec- 
essity L/ 61^-23 

Passenger  service;   Police  Commission;  necessity  for 

-  for  operation  of  hotel-motel  service  L/6i|-13 


< 


4 


-P-  Year  1961+ 

Opinion  No 

PERMIT 

pay  TV;   -  for  street  openings  for  conduit  instal- 
lations for  pay  TV  L/6i+-17 

Revocable;  use  of  public  streets  under  -  ;  right  or 

duty  of  Board  of  Supervisors  to  require  payment 

therefor  L/6i+-l8 

PERMITS 


Airport;   building  -  and  Inspection  jurisdiction; 

other  cities  L/6i+-20 

Cancellation;   Fontana  Towers;  validity  of  proposed 

retroactive  legislation  re  height  limitations  L/6i4.-2 

Fontana  Towers;   whether  height  limitations  of  city 
planning  code  or  any  other  section  thereof  is  being 
,      violated  in  said  construction  L/Sij.-! 

'plaque 

j      citizens  award;  medal  or  -  for  outstanding  deeds 

by  citizens;  power  of  city  and  coixnty  to  grant  L/64-21 

IPLAYGROUND 

Private  developer;   authority  for  city  and  county  of 

San  Francisco  to  accept  a  deed  or  to  lease  from  a 

private  developer  open  space  to  be  used  as  a  -  611-13 

POLITICAL  ACTIVITY 

Civil  service  employees;   effect  of  Supreme  Court 
judgments  In  the  Klnnear  and  Fort  cases  on  the  pro- 
hibitions of  §157  of  the  charter  against  -  and  upon 
local  power  to  legislate  against  political  activity 
by  employees  6I4.-26 

POLITICS 


Discussions;  use  of  senior  centers  for  religious 
and  political  discussions  by  groups  of  senior  cit- 
izens attending  the  centers  l/6I|.-15 


POSITION 


Coordinator  of   development;      contract   or  civil   ser- 
vice;   -   in  Mayor's  office  L/61|-25 

POST  OFFICE 

Funds;   legal  power  of  Board  of  Supervisors  to  appro- 
priate private  funds  for  use  of  -  department  for 
night  service  L/6i|-9 


-P-  Year  1961^ 

Opinion  No 

POTRERO  HILL 

Unused  public  property;  whether  such  owned  by  city 
may  be  sold  or  leased  for  specific  purpose  of  a  mod- 
erate priced  housing  development  by  negotiation, 
without  following  competitive  bidding  procedures  6i|-30 

POWERS 

Board  of  Supervisors;   municipal  court  budget  es- 
timate;  authority  of  Mayor  relative  thereto;  - 
of  Board  to  allow  amounts  requested  by  court  614.-8 

PRE-EMPTION 

Human  Relations  Commission;   state  -  as  relating  to 

various  proposed  activities  thereof  61|-^ 


PRIVATE  HOUSING 


PROBATIONER 


see  above  61+-30 


Defense  costs;   acceptance  of  a  sum  of  money  from  a 

defendant  on  a  voluntary  basis  by  public  defender        L/61|-1 

PROCEDURES 

Sompetitive  biddng 

see  above  61|-30 

Mentally  ill;   power  of  Board  of  Supervisors  to  re- 
quire Health  Department  rather  than  Police  Department 
to  take  into  custody  persons  afflicted  with  mental 
Illness  L/6i|-12 


PROGRAM 


Commxanity  work  experience;   necessity  for  local 

legislation  6i|.-l6 


PROHIBITION 


Freeway;   proposed  charter  amendment  prohibiting 

authorization,  permission  or  implementation  of  a 

freeway  route  through  or  contiguous  to  Solden  Gate 

Park  64-19 

PROJECT 

Bail;   Administration  of  Criminal  Justice  Committee; 

study  -  re  persons  charged  with  a  crime  Wio  cannot 

afford  bail  6i|-9 

PROMOTIONAL S 

Charter  §11^.6.1  re;   effect  of  195U  amendment  to 

§114.6.1  on  eligible  lists  established  prior  thereto         6i|-l 


J 


-P-  Year  196/4. 

Opinion  No 


PROPERTY 

Airspace;   legality  of  use  of  airspace  over  city 
parking  lots  by  non-profit  corporations  or  by  pri- 
vate developers  L/6ij.-l6 

Repairs;   taxation;  power  of  Assessor  to  promulgate 

list  of  nontaxable  repair  and  maintenance  work  61^-21 

Taxation;   jurisdiction  of  Board  of  Supervisors  with 

respect  to  local  assessment  practices  (ik'-k 

Unused  public;  whether  such  -  owned  by  the  city  may 

be  sold  or  leased  for  specific  purpose  of  a  moderate 

priced  private  housing  development  by  negotiation, 

without  following  competitive  bidding  procedures  61|-30 

PROPOSITION  "B" 

,     Candlestick  Park;   plan  of  National  Exhibition  Com- 
pany to  televise  home  games;  effect  on  contract  obli- 
gations with  San  Francisco  Stadium,  Inc  and  city  and 
county  L/61|-11|. 

PROTECTION 

Mob  damage;  law  enforcement;  responsibility  of 
Chief  of  Police,  Police  Commission,  Mayor  and 
Board  of  Supervisors  to  protect  persons  and  pro- 
perty from  injures  Sheraton- Palace  Hotel  L/6i|-5 

PROVISIONS 

Collective  bargaining;   agreement  between  Recrea- 
tion and  Park  Commission  and  St.  Francis  Yacht  Club 
concerning  employees  of  the  club  L/6I1-I4 

UELIC  BENEFIT 

Citizen' s  award;  medal  or  plaque  for  outstanding 

deeds;  power  of  city  and  county  to  grant  L/6I4-2I 

jPTJELIC  ODNVEN lENCE  AND  NECESSITY 


Omnibus  operation;   procedure  to  be  followed  on  appli- 
cation for  certificate  of  -  L/6i|-23 

PUBLIC  ENTITY 

Land's  End;   liability  of  city  and  county  for  in- 
juries to  pedestrians  at  Land's  End  if  said  area  were 
opened;  effect  of  posting  warning  si^ns  upon  such  lia- 
bility 6i|-2l| 


-P-  Year  1961+ 

Opinion  No 

PTJELIC  ENTITY 

Liability;   state  highways;  legal  responsibilities 
for  injuries  to  persons  or  damage  to  property  result- 
ing from  the  use  of  state  highways  in  t he  city  and 
county  of  San  Francisco  and  liabilities  which  may 
arise  from  manual  or  mechanical  traffic  controls  L/6I4.-22 

IPUBLIC  FUNDS 

Clothing;  Hetch  Hetchy  water  supply;  snow  survey- 
or's clothing  may  be  supplied  by  city  61^-22 

-  ..ELIC   LIAEILITY  ACT 

see  above  L/6i|-22 

PirBLIC  OFFICE 

Hours;   salary  standardization  ordinance;  amendment 

thereto  that  Friday  shall  be  observed  as  a  paid 

non-workday  vdien  a  legal  holiday  falls  on  Saturday 

following;  restrictions  on  Board  of  Supervisors  re 

office  hours  61^-2$ 

■PUBLIC  PURPOSE 

'      Use  of  facilities;   legality  of  allowing  the  Admin- 
istration of  Criminal  Justice  Committee  to  use  office 
space  in  the  Adult  Probation  Department  61+-9 

PUBLICITY 

Examination;  power  of  Board  of  Supervisors  to  approve 

or  ratify  holding  of  civil  service  examination  for 

one  qualified  applicant  under  competitive  examination 

provisions  of  §1^5  of  the  charter  after  finding  of 

reasonable  -  wiith  relation  to  such  proposed  examination      614.-20 


POLICE  COMMISSION  Year  1961+ 

Opinion  No 

iOMNI  BUSES 

Certificate  of  public  convenience  and  necessity; 

procedure  to  be  followed  on  application  for  certificate     L/6i|-23 

rASSENGER  SERVICE 

Hotel  to  airport;   motor  vehicles  for  hire;  neces- 
sary for  permits  for  operations  of  hotel-motel  -  L/6ij-13 

SUSPENSION 

Authority;   trial  by  Police  Commission  subsequent  to 

disciplinary  action  of  chief  under  §155  of  charter  6i+-ll 

see  also  Police  Department 


POLICE  DEPARTMENT  Year  196i| 

Opinion  No 

^NTALLY  ILL 

Apprehension;   power  of  Board  of  Supervisors  to  re- 
quire Health  Department  rather  than  Police  Department 
to  take  into  custody  persons  afflicted  with  mental 
illness  L/61+-12 

see  also  Police  Commission 


POWER  AND  UTILITIES  ENGINEERING  BUREAU         Year  196I| 

Opinion  No 

jAIRPORT 

'      Construction;  city  permit  control  of  federal  construc- 
tion at  -  L/6i4.-7 

Construction;   jurisdiction;  building  permits  and  in- 
spection jurisdiction  of  other  cities  L/61|-20 

jblJOW  SURVEYORS 

i      L^lo thing;   may  be  supplied  by  the  city  61^.-22 


PUBLIC  DEFENDER  Year  196i| 

Opinion  No 
REIMBURSEMENT 


Defense  costs;   acceptance  of  a  svm   of  money  from  a 

defendant  on  a  voluntary  basis  by  public  defender         L/61j.-11 


PUBLIC  HEALTH  DEPARTMENT  Year  196U 

Opinion  No 

MENTALLY  ILL 

Apprehension;   power  of  Board  of  Supervisors  to  re- 
quire Health  Department  rather  than  Police  Depart- 
ment to  take  into  custody  persons  afflicted  with  men- 
tal illness  L/6U-12 


PUBLIC  UTILITIES  COMMISSION  Year  I96U 

Opinion  No 

JEST  COAST  ELECTRIC  COMPANY 

Bill   contract  no  4»3;  municipal  railway  L/bl+-10 


\  PUBLIC  WORKS  DEPARTMENT  Year  I96I4. 

Opinion  No 

fAY  TV 

Streets;   permit  for  street  openings  for  conduit  in- 
stallations for  pay  TV  L/6i|-17 


PURCHASER  Year  196U 

Opinion  No 


AGREEMENT 

Exhibits;   Purchaser  is  not  required  to  enter  into 


under  §88  of  the  charter  in  connection  with  loan- 
ed exhibits  to  the  De  Young  Muse\im  and  the  California 
Palace  of  the  Legion  of  Honor  ^k'l 


I 


-R-  Year  196i| 

Opinion  No 
HATES 


Omnibuses;   procedures  to  be  followed  on  applica- 
tion for  certificate  of  public  convenience  and  nec- 
essity L/6l^-23 


RATES  OF  PAY 


I 

RE 


f- 


Crafts;  whether  employees  under  §l5l.3  of  charter 
sent  home  for  their  regular  shift  because  of  long 
overtime  hours  in  an  emergency  are  entitled  to  regu- 
lar pay  for  that  shift  61^-12 

Miscellaneous  employees;   powers  of  Civil  Service 
Commission  in  making  surveys  and  salary  recommenda- 
tions under  §151  of  the  charter  614.-15 

:cissiON 

Bid;  West  Coast  Electric  Company;  contract  no  14.83; 

municipal  railway  L/61+-10 


[ECOMMENDATIONS 

Surveys;   powers  of  Civil  Service  Commission  in  mak- 
ing surveys  and  salary  -  under  §l5l  of  charter  6i|-l5 

RECONSTHUCTIOIT 

Palace  of  Pine  Arts;  scope  of  project;  requirements 
under  bond  proposal;  state  appropriation  and  Walter 
S.  Johnson  gift  L/6i|-3 

REDEVELOPMENT 

Market  Street;   Art  Commission  Jurisdiction  over  - 
of  Market  Street,  Ferry  Park  and  Bay  Area  Rapid  Tran- 
sit 6i|-27 

REDUCTION 

Hours;   hours  of  duty  for  firemen;  authority  to  pro- 
vide for  and  procedure  to  be  followed  6ij.-l8 

JREFUSE 

Collection;   ordinance;  interpretation  of  term  "re- 
fuse"; materials  allowed  to  be  placed  in  debris 
boxes  614.-6 

REGULATIONS 

Zoning  and  setback;   application  for  variance  from 
provisions  of  §l50(e)  of  planning  code  relative  to 
the  right  to  construct  an  apartment  house  under 
R-3  standards  6I|-29 


-R-  Year  196i+ 

Opinion  No 

REIMBURSEMENT 


RELIGION 


Costs  of  defense;   acceptance  of  a  sum  of  money 
from  a  defendant  on  a  voluntary  basis  by  public  de- 
fender L/614.-11 

Sales  tax;   application  of  California  sales  and  use 

tax  to  McNaughton  libraries  contract  L/6I|-8 


Discussions;   use  of  Recreation  and  Park  senior  cen- 
ters for  religious  and  political  discussions  by 
groups  of  senior  citizens  attending  the  centers  L/6i<.-l5 

INT 

Permit;   use  of  public  streets  under  revocable  per- 
mit; right  or  d uty  of  Board  of  Supervisors  to  re- 
quire payment  therefor  L/6I4.-I8 

i 

REPAIRS 

!      Jut ©mobile;   conflict  of  interest;  whether  supervisor 

I      disqualified  from  voting  where  interest  in  proposed 

legislation  is  as  a  member  of  a  class  L/6i;-26 

Real  property;   taxation;  Assessor  right  to  promul- 
gate list  of  nontaxable  repair  and  maintenance 
work  6I4.-2I 

REPLACEMENT 

Main  library;   do  the  terms  of  the  Carnegie  gift 

prevent  the  city  from  extensively  changing  or  razing 

the  main  library  6i|-17 

Sewer  main;   Hassler  Health  Home;  apportionment  of 

costs  L/6i|-2U 

REPORT 

"Arthur  D.  Little;   taxation;  jurisdiction  of  Board 
of  Supervisors  with  respect  to  local  assessment 
practices  ^k'k 

RETIREMENT 

Child  care  centers;   prior  service  credit  for  employ- 
ees under  -  system  (file  no  305-^3)  L/6U-19 

RESPONSIBILITY 

Law  enforceqient;   -  of  Chief  of  Police,  Mayor,  Police 
Commission  and  Board  of  Supervisors  to  protect  per- 
sons and  property  from  damage;  Sheraton-Palace  Hotel        L/6i|-5 


-R-  Year  1961+ 

Opinion  No 
REVERSAL 


Suspension;   trial  by  Police  Commission  subsequent 
to  disciplinary  action  of  chief  under  5155  of  char- 
ter 6I+-11 


REVISION 


RIGHT 


Determination  of  applicants;   power  of  Board  of  Su- 
pervisors to  approve  or  ratify  holding  of  examination 
for  one  qualified  applicant  under  competitive  examin- 
ation provisions  of  §li|.5  of  the  charter  after  finding 
of  reasonable  publicity  with  relation  to  such  proposed 
examination  61^.-20 

Rent  on  permit;  use  of  public  streets  under  revocable 
permit;  right  or  duty  of  Beard  of  Supervisors  to  re- 
quire payment  thereof  L/6ii.-l3 


RIGHTS 


Airspace;   legality  of  use  of  airspace  over  city 
parking  lots  by  non-profit  corporations  or  by  pri- 
vate developers  L/6I4.-I6 

RIOTS 

Damages;   responsibility  of  Mayor,  Chief  of  Police, 
Police  Commission  and  Board  of  Supervisors  to  pro- 
tect persons  and  property  L/6i|-5 

RISK 

Land's  End;   liability  of  city  and  county  for  in- 
juries to  pedestrians  at  Land's  End  if  said  area 
were  opened;  effect  of  posting  warning  signs  on 
such  liability  6k-2k 

Freeway;   Golden  Gate  Park;  proposed  charter  amend- 
ment prohibiting  authorization,  permission  or  imple- 
mentation of  a  -  through  or  contiguous  to  Park  or 
Panhandle  6i|.-19 

Senior  centers;  discussions  of  religious  and  poli- 
tical subjects  by  groups  of  senior  citizens  attend- 
ing the  centers  L/6i|-l5 

RUKFORD  FAIR  HOUSING  ACT 

Human  Relations  Commission;   state  pre-emption  aa 

relating  to  various  activities  thereof  6I|-5 


ROUTE 


RULES 


li 


-S-  Year  1961+ 

Opinion  No 

SAFETY  DEVICES 

Clothing;   snow  surveyor's  clothing  may  be  supplied 

by  city  6U-22 

SALARIES 

HTscellaneous  employees;  powers  of  Civil  Service 

Commission  in  making  surveys  614.-15 

SALARY  STANDARDIZATION 

Firemen;   hours  of  duty;  authority  to  provide  for 

and  procedure  to  be  followed  6i+-l8 

SALE 

Airspace;   legality  of  use  of  airspace  over  city  park- 
ing lots  by  nonprofit  corporations  or  by  private  de- 

m  velopers  L/61j-16 

Park  lands;   charter  §92;  application  of  provisions 

thereof  to  proceeds  from  state  taking  park  lands 

in  condemnation  proceedings  6i|-3 

Unused  c  ity  property;  whether  such  may  be  sold  or 
leased  for  a  specific  purpose  of  a  moderate  priced 
private  housing  development  by  negotiation  without 
^     following  competitive  bidding  procedures  61|-30 

SAIT  ERUNO.  MILLBRAE,  BURLINGAME 

I     San  Francisco  International  Airport;   building  per- 

P     mits  and  inspection  jurisdiction  of  other  cities         L/6ij.-20 

SCHOOL  SITES 

see  above  6I|.-30 

SENIOR  CENTERS 

Discussions;   use  of  Recreation  and  Park  -  for  reli- 
gious and  political  discussions  by  groups  of  senior 
citizens  attending  the  centers  L/6i|-l5 


SERVICE 


Child  care  center  employees;   prior  service  credit 

under  retirement  system  (file  no  305-63)  L/6i+-19 

Post  Office;   legal  power  of  Board  of  Supervisors 
to  appropriate  funds  for  use  of  Post  Office  Depart- 
ment for  night  service  L/61+-9 


-S-  Year  196i| 

OpinlonNo 

5EVJERS 

Capital  expenditure;   Hassler  Health  Home  sewer  out- 
fall; apportionment  of  costs  L/6I|-2i4. 

feHERATQN- PALACE  HOTEL 

Riots;   law  enforcement;  responsibility  of  Chief  of 
Police,  Police  Commission,  Mayor  and  Board  of  Super- 
visors to  protect  persons  and  property  L/bl^-S 


SHIFT 


Cherry  powerhouse;   whether  employees  under  §151.3 

of  charter  sent  home  for  their  regular  -  because  of 

long  overtime  hours  in  an  emergency  are  entitled  to 

regular  pay  for  that  -  6^-12 


nORTAC-E 

Housing;   whether  unused  real  property  owned  by  city 
may  be  sold  or  leased  for  specific  purpose  of  a  mod- 
erate priced  private  housing  development  by  negotiation 
without  following  competitive  bidding  procedures  61^-33 

SIGHTSEEING  BUSES 

Fisherman's  Wharf;  proposed  omnibus  operation;  pro- 
cedure to  be  followed  on  application  for  certificate 
of  public  convenience  and  necessity  L/6I4.-23 

SIGNS 

Land's  End;   liability  of  city  and  county  for  in- 
juries to  pedestrians  at  Land's  End  if  said  area  were 
opened;  effect  of  posting  warning  signs  upon  such  lia- 
bility 6U-2U 

SNOW  SURVEYORS 

]  Clothing;  may  be  supplied  by  city  6I4.-22 

SOLICITATION 

^     Workers;   legality  of  legislation  vtiich  prohibits 

the  employment  of  a  person  *4io  repeatedly  offers  him- 
self for  employment  in  place  of  an  employee  involved 
in  a  labor  dispute  61^-11^. 


.SPACE 


Public  Park;   authority  for  city  and  county  to  accept 

a  deed  or  to  lease  from  a  private  developer  -  to  be 

used  as  a  public  park  61j-13 


SPECIFICATIONS 


Fontana  Towers;   validity  of  proposed  retroactive 

height  limitatian  legislation  thereto  L/6i|-2 


-S-  Year  19614 

Opinion  No 

SPRINKLER  SYSTM 

Necessity;   §li4.03i|a)  housing  code;  building  having 

commercial  occupancy  6I4.-23 

ST.  FRANCIS  YACHT  CLUE 

Agreement;   Recreation  and  Park  Commission  and 

Yacht  Club  concerning  employees  of  the  club  and 

wages  L/6l^~l^. 

STAIRWAY 

Forest  Knolls;   jurisdiction  of  Board  of  Super- 
visors to  consider  construction  or  vacation  of  -  in 
Forest  Knolls  where  subdivision  map  provided  for 
construction  of  said  -  61j.-28 

STATUS 

Child  care  center  employees 

j  see  above  L/6i4-19 

_-.^TUTES 


"CTvil  rights;      Human  Relations  Commission;    state 
pre-emption  as   relating  to  various  proposed  activi- 
ties thereof  6i|-5 

^^.lEET  VACATION  ACT   OF   19i|l 

see  above  61+-28 

STREETS 

Pay  TV;   permit  for  street  openings  for  conduit  in- 
stallations for  pay  TV  L/6I+-17 

Permits  for  use;   use  of  street  under  revocable  per- 
mit; right  or  duty  of  Beard  of  Supervisors  to  re- 
quire payment  therefor  L/6I4-I8 

Vacation 

see  above  64-28 

.^.lEETS  AND  HIGHWAYS  CODE 

Section  27,    90,  94;   state  highways;  legal  respon- 
sibility for  injuries  to  persons  or  damage  to  proper- 
ty resulting  from  the  use  of  state  highways  in  the  city 
and  county  and  liabilities  which  may  arise  from  manu- 
al or  mechanical  traffic  controls  l/61j.-22 


-S-  Year  1961+ 

Opinion  No 

JTRIKEBREAKERS 

Legislation;   legality  of  legislation  viiich  prohibits 

employment  of  a  person  who  repeatedly  offers  himself 

for  employment  in  place  of  a  person  involved  in  a 

labor  dispute  6I4.-II1 

TUDY 

Bail  project;   legality  of  allowing  the  Adminis- 
tration of  Justice  Committee  to  use  office  space  in 
Adult  Probation  Department  ior  purpose  of  -  61^-9 

UgPIVISION  MAP  ACT 

see  above  614.-28 


URVEYS 


USFENSION 


Civil  Service  Commission;  power  of  Commission  in 
making  -  and  salary  recommendations  under  5l5l  of 
charter  61|-15 


Hearing;   trial  by  Police  Commission  subsequent  to 

disciplinary  action  of  chief  under  §155  of  charter        61|.-11 


SAN   FRANCISCO   INTERNATIONAL  AIRPORT  Year   1961^ 

Opinion  No 

CONSTRUCTION 

'     Federal;   city  permit  control  of  federal  -  at  air- 
port L/6i|-7 

Jurisdiction;   building  permits  and  inspe  ctlon  juris- 
diction of  other  cities  l/61^-20 

t^ASSENGER  SERVICE 

I     Hotels  and  motels;  motor  vehicles  for  hire;  necessity  for 

I     permits  for  operation  of  -  L/6I|-13 


-T-  Year  1961| 

Opinion  No 

TAXATION 

Assessment  practices;   Jurisdiction  of  Board  of  Sup- 
ervisors with  respect  to  local  assessment  practices       ^k-k 

Repairs;  power  of  Assessor  to  promulgate  list  of 

nontaxable  repair  and  maintenance  work  6I4.-2I 

TAXES 

McNaughton  libraries;   application  of  California  sales 

and  use  tax  to  contract  L/61|-8 

Use;   palace  of  Pine  Arts;  reconstruction  of  same; 

requirements  under  bond  proposal;  state  appropriation 

and  Walter  S.  Johnson  gift  L/6i|-3 

iTELEVISIQN 

I      Candlestick  Park;   plan  of  National  Exhibition  Com- 
I     pany  to  televise  home  games;  effect  on  contract  obli- 
gations with  San  Francisco  Stadium,  Inc  and  city  and 
county  L/6I+-li4 

Pay  TV;   permit  for  street  openings  for  conduit  in- 
stallations for  pay  TV  L/6i+-17 

TERMINATION  OF  THE  EMERGEIICY" 

Eligible  lists;   effect  of  195U  amendment  to  charter 

section  li4.6.1  on  eligible  lists  established  prior 

thereto  614.-1 

ESTS 

I     Variance;   application  for  variance  from  provisions 

'      of  ^l50(e)  of  planning  code  relative  to  the  right  to 

construct  an  apartment  house  under  R-3  standards  614.-29 

toURS  OF  DUTY 


Firemen;  hours  of  duty;  authority  to  provide  for 
i      and  procedure  to  be  followed  6I4-I8 

'RAFFIC  CONTROLS 

State  highways;   legal  responsibility  for  injuries  to 
persons  or  damage  to  property  resulting  from  the  use 
of  state  highways  in  the  citj  and  county  and  liabil- 
ities which  may  arise  from  manual  or  mechanical  -         L/6I4-22 

:UNSPORTATION 

Hotel-motel  service;   motor  vehicles  for  hire;  neces- 
sity for  permits  for  operation  of  passenger  service       L/6I4-I3 


-T-  Year  196i+ 

Opinion  No 

'RANSPORTATION 

Debris  boxes;  refuse  collection  ordinance;  inter- 
pretation of  term  "refuse";  materials  Waich  may  be 
placed  in  debris  boxes  6I|.-6 


-U-  Year  1961; 

Opinion  No 

NFAIR   PRACTICES 

Hvunan  Relations   Comraisaion  6i|-5 

TOUH   CIVIL  RIGHTS  ACT 

Hxiraan  Relations  Conimisalon;      state  pre-emption  as  re- 
lating to  various  proposed  activities   thereof  6I4.-5 

BBAN  RENEWAL 

Arthur  D.   Little;      taxation;    jurisdiction  of  Beard  of 
Supervisors  with  respect   to  local   assessment  prac- 
tices (^k'k 


SE 


School  sites;   unused  real  property;  whether  may  be 
sold  or  leased  for  specific  purpose  of  a  moderalce  priced 
private  housing  development  by  negotiation  without  fol- 
lowing competitive  bidding  procedures  6I4.-3O 

Streets;  use  of  public  streets  vinder  revocable  permit; 
right  or  duty  of  Board  of  Supervisors  to  require  pay- 
ment therefor  L/6ij.-l8 


J 


-V-  year  1961+ 

Opinion  No 

VACATION 

Stairway;   jurisdiction  of  Board  of  Supervisors  to 

consider  construction  or  -  of  stairway  in  Forest  Knolls 

where  subdivision  map  provisions  call  for  stairv/ay  6ij.-28 

ARIANCE 

Section  150(e);   application  for  -  from  provisions  of 
section  150(e)  of  the  planning  code  relative  to  the 
right  to  construct  an  apartment  house  under  R-3  stand- 
ards 6U-29 

lOLATION 

Fontana  Towers;  whether  height  limitations  of  city 
planning  code  or  any  other  section  thereof  is  being 
violated  in  said  construction  L/61^-1 

Government  code  section  26206;  citizens  awards;  power 

of  city  and  county  to  grant  L/61|-21 

Parking;   validity  of  ordinance  imposing  different 

penalties  in  different  areas  of  city  and  county  for 

identical  offenses  6i|.-2 

•QLUNTEERS 

Firemen;   use  of  firehouse  as  historical  rausevim;  use 

of  civil  service  firemen  as  guides;  liability  of  city      L/6i4.-6 

'OTING 

Roger  Boas;   Board  of  Supervisors;  whether  super- 
visor disqualified  from  voting  where  interest  in  pro- 
posed legislation  is  as  a  member  of  a  class  L/6ij.-26 


-W-  Year  19614 

Opinion  No 

AGES 

St.  Francis  Yacht  Club;   employees  of  club;  agreement 

between  club  and  Recreation  and  Park  Department  L/(>l^-l\. 

[elfare  and  institutions  code 

'^ection  I503.I;   community  work  experience  and  train- 
ing program  61^-1(3 

Section  5050 J   power  of  Board  of  Supervisors  to  re- 
quire Health  Department  rather  than  Police  Department 
to  take  into  custody  persons  afflicted  with  mental  ill- 
ness 6ij.-12 

EST  COAST  ELECTRIC  COMPANY 

Bid;   municipal  railway  contract  no  i|.83  L/61|-10 

'0RK>:EN  •  S  COMPENSATION 


Coverage;   community  work  experience  and  training  pro- 
gram 6I4.-I6 


ORKS  OF  ART 


Perry  Park,  Bay  Area  Rapid  Transit,  Market  Street  Redev- 
elopment; Art  Commission  jurisdiction  over  6i|-27 


WATER  DEPARTMENT  Year  196i| 

Opinion  No 

'AN  FRANCISCO  INTERNATIONAL  AIRPORT 

*  Construction;   city  permit  control  of  federal  construc- 

tion at  airport  L/6I|.-7 


I 


-Z-  Year  196i| 

Opinion  No 

^XDNING 

Fontana  Towers;   validity  of  proposed  retroactive 

height  limitation  legislation  thereto  L/61;-2 

see  also  L/6ij.-l 


March  4,  1964 


SUBJECT:   EFFECT  OF  1954  AMENDMENT  TO  CRARTER  SECTION  146.1  ON 
ELIGIBLE  LISTS  ESTABLISHED  PRIOR  THERETO 

Dear. Sir: 

You  have  directed  an  inquiry  to  me  relative  to  the  effect 
of  an  amendment  to  Charter  Section  146.1  adopted  by  the  electorate 
in  November  1954  and  effective  January  11,  1955.   Prior  to  the 
1954  amendment,  this  section  provided  that  eligibles  who  had 
successfully  passed  a  similar  promotional  examination,  conducted 
pursuant  to  its  provisions,  were  eligible  for  appointment  to 
vacancies  "for  a  period  of  four  years  after  the  proclamation  of 
peace  or  the  termination  of  the  emergency."  By  the  amendment  in 
1954  this  language  was  changed  so  that  it  now  limits  the  eligibi- 
lity of  persons  on  similar  promotional  lists  to  "a  period  of 
four  years  after  the  date  on  which  their  name  is  entered  on  the 
eligible  list." 

You  state  that  you  have  at  present  a  requisition  to  fill 
a  vacancy  in  a  position  for  which  there  exists  an  eligible  list 
which  was  established  pursuant  to  Section  146.1  prior  to  the  1954 
amendment.   You  are  asking  my  opinion  as  to  what  effect  the  1954 
amendment  had  on  the  eligibles  on  this  list. 

OPINION 

As  originally  enacted,  Section  146.1  of  the  Charter  pro- 
vided that  the  following  were  eligible  to  take  promotional  exami- 
nations : 

"Employees  under  permanent  civil  service  appointment 
who,  because  of  absence  of  duly  authorized  military 
leave,  did  not  participate  in  a  promotional  examination 
held  between  September  16,  1940,  and  July  7,  1947,  in 
which  examination  the  employee  would  have  been  otherwise 
eligible  to  compete  had  the  war  not  intervened,  and 
which  examination  is  hereinafter  referred  to  as  the 
original  promotional  examination,  shall  after  abridgment 
of  military  leave,  have  the  right  to  participate  in  a 
similar  promotional  examination.   The  provisions  of 
this  section  shall  not  apply  to  employees  whose  military 
leave  extends  beyond  July  7,  1947.   Provided  further, 
that  persons  and  employees  who  were  on  entrance  or  pro- 
motive eligible  lists,  shall,  for  the  purpose  of  this 
amendment,  be  deemed  to  be  permanent  appointees  in 
their  classification  from  the  time  their  names  were 
reached  for  certification  while  in  the  military  service." 
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The  section  also  provided  th?t  if  the  participants 
successfully  achieved  a  passing  grade  they  were  then  eligible 
for  appointment ,  as  follows : 

"Such  employees  shall  be  eligible  for  appointment  from 
such  list  of  eligibles  in  accordance  with  civil  ser- 
vice rules  to  any  vacancy  thereafter  occurring,  and 
subject  to  satisfactory  completion  of  a  probationary 
period  as  provided  in  section  148  of  this  charter 
for  a  period  of  four  years  after  the  proclamation 
of  peace  or  the  termination  of  the  emergency,  and 
before  eligibles  procuring  standing  through  examina- 
tions held  subsequent  to  the  original  promotional 
examination." 

Thus  as  the  section  was  originally  enacted,  eligibles 
on  similar  promotional  lists  could  be  certified  for  appointment 
to  vacancies  occurring  "for  a  period  of  four  years  after  the 
proclamation  of  peace  or  the  termination  of  the  emergency." 

In  Lynch  v.  City  and  Cotinty  of  San  Francisco,  117  C.A. 
2d  347,  the  District  Court  of  Appeal  was  called  upon  to  interpret 
the  meaning  of  the  phrase  "proclamation  of  peace  or  the  termina- 
tion of  the  emergency"  as  it  was  used  in  Section  153  of  the 
Charter  relative  to  the  rights  of  returning  veterans  on  eligible 
lists  being  preferred  for  four  years  after  "proclamation  of 
peace  or  the  termination  of  the  emergency."  In  its  opinion  in 
that  case  decided  in  April  1953  the  court  pointed  out  that  these 
terms  had  a  clear  independent  meaning  and  that  they  were  not  as 
urged  by  the  City,  synonymous  with  the  term  "cessation  of 
hostilities,"  and  at  page  352  stated  "...  neither  in  a  technical 
nor  a  popular  sense  has  there  been  a  proclamation  of  peace  or  a 
termination  of  the  emergency.  ..."  Since  this  was  the  identical 
language  used  in  Section  146.1,  the  effect  of  this  decision  was 
to  extend  the  lists  established  by  Section  146.1  for  the  same 
indefinite  period. 

In  November  1954  the  electorate  of  San  Francisco 
adopted  an  amendment  to  Section  146.1  which,  among  other  things, 
changed  the  period  of  the  life  of  lists  established  pursuant  to 
Section  146.1  from  "a  period  of  four  years  after  the  proclama- 
tion of  peace  or  the  termination  of  the  emergency"  to  "a  period 
of  four  years  after  the  date  on  which  their  name  is  entered  on 
the  eligible  list." 
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The  effect  of  this  amendment  to  Section  146.1,  dealing 
with  the  lifetime  of  the  lists  created  by  a  similar  promotional 
examination,  was  to  make  the  period  of  their  existence  coincide 
with  the  four  year  provisions  of  regular  lists  under  Section  145. 

This  section  as  amended  must  be  read  prospectively  and 
hence  similar  promotional  examinations  that  existed  at  the  time 
of  its  adoption  became  subject  to  its  provisions.  The  effect  of 
this  amendment  on  the  list  in  question  was  to  extend  its  life  for 
the  four  year  period  immediately  following  its  effective  date, 
that  is,  January  11,  1955. 

I  advise  you  therefore  that  there  is  no  authority  in 
the  Charter  at  the  present  time  which  would  permit  persons,  who 
had  secured  standings  on  eligible  lists  through  similar  pro- 
motional examinations  prior  to  January  11,  1955,  to  have  their 
names  remain  on  such  lists  for  more  than  four  years  after  January 
11,  1955,  which  was  the  effective  date  of  the  amendment  of 
Section  146.1. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Harry  Albert 

Personnel  Director 
In-Service  Activities 
Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 


BJW/NSW 


OPINION  NO.  64-2 
March  18,  1964 


SUBJECT:   PARKING;  VALIDITY  OF  ORDINANCE  IMPOSING  DIFFERENT 
PENALTIES  IN  DIFFERENT  AREAS  OF  CITY  AND  COUNTY 
FOR  IDENTICAL  OFFENSES 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST  , 

"Our  Police  Committee  at  the  present  time 
has  under  consideration  a  suggested  ordinance  which 
proposes  an  increase  in  fines  for  certain  vehicular 
parking  regulations.  A  copy  is  attached. 

"In  connection  therewith,  it  has  been  suggested 
that  increased  fines  be  made  applicable  only  in  a  so- 
called  central  downtown  area  (a  definition  of  which 
has  been  requested  of  the  Director  of  Traffic),  as 
opposed  to  outlying  neighborhood  districts.  Will  you 
kindly  advise  us  as  to  whether  such  classification  of 
fines  for  identical  offenses  committed  in  different 
locations  within  the  City  and  County  is  legally  per- 
missible." 

OPINION 

As  a  general  rule,  legislation  prescribing  different  rules 
]  for  distinct  areas  of  a  given  jurisdiction  is  not  invalid  as  deny- 
I  Ing  the  equal  protection  of  the  laws  to  individuals  where  there  is 
reasonable  basis  for  the  differentiation  and  all  persons  similarly 
situated  in  the  same  area  are  treated  alike  (16A  C.J.S.  323).   Thus 
it  has  been  held  that  a  legislative  body  may,  within  the  equal  pro- 
tection clause,  enact  regulatory  enactments  with  reference  to  tne 
location  where  the  evil  aimed  at  is  most  harmful.  (Beasley  v. 
Cahoon,  147  So.  283).   Common  examples  of  such  legislation  are 
zoning  ordinances  wherein  the  use  of  land  and  buildings  is  regula- 
ted according  to  districts  or  zones,  and,  provided  the  regulation 
is  reasonable  and  not  arbitrary  in  application,  such  ordinances 
have  been  held  to  constitute  a  justifiable  exercise  of  the  police 
power.   (Village  of  Euclid  v.  Ambler  Realty  Co.,  272  U.S.  365,  71 
|L.  ed  303.  47  S.  Ct.  ll4";~Hiller  v".  Board  oT  Public  Works.  195  Cal. 
477.)  Other  earlier  examples  of  such  "legislation  that  have  been  up- 
■held  by  the  courts  are  ordinances  setting  off  certain  portions  of 
)a  city  as  fire  limits  (Ex  parte  Fiske.  72  Cal.  125;  In  re  Newell. 2 
Cal.  App.  767)  and  an  ordinance  districting  a  city  and  setting  up 
different  regulations  with  respect  to  the  height  of  buildings  in 
leach  district.   (Welch  v.  Swasey.  214  U.S.  91,  53  L.  ed  923,  29 
wS.Ct.  567.) 
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With  respect  to  the  fixing  of  the  penalty  to  be  imposed  for 
a  violation  of  a  statute,  it  has  been  held  that  the  lagislative 
body  has  a  broad  latitude  of  discretion  in  classifying  the  same 
with  reference  to  the  act  or  acts  constituting  the  offense  and, 
subject  to  the  limitation  that  no  discrimination  is  made  between 
persons  of  the  same  class  committing  like  offenses,  the  legislative 
body  may,  without  violating  the  equal  protection  clause,  establish 
different  penalties  in  different  parts  of  the  jurisdiction,  under 
different  conditions,  for  the  same  offense,  or  different  penalties 
for  different  degrees  of  the  same  offense;  or  it  may  provide  a 
special  penalty  for  a  special  class  of  offenders,  as  minors,  con- 
victs or  habitual  offenders.   (16.-^  C.J.S.  530,  531;  People  ex  rel. 
Kipnis  V.  McCann,  191  N.Y.S.  574;  U.S.  v.  Randolph,  161  F.  Supp. 
55j;  State  v.  Gordineer>  366  P.  2d  161;  People  v.  Turville.  51 
Cal.  2d  625) 

Therefore,  in  my  opinion,  legislation  imposing  different 
penalties  in  different  areas  of  the  City  and  County  for  identical 
offenses  is  legally  permissible  provided  that  there  is  reasonable 
basis  for  the  differentiation  and  al?  persons  similarly  situated 
in  the  same  area  are  treated  alike . 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To;  Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


JJS/TJB 


OPINION  NO.  64-3 
March  20,  1964 


SUBJECT:   CHARTER  SECTION  92,  APPLICATION  OF  PROVISIONS  THEREOF  TO 
PROCEEDS  RECEIVED  FROM  STATE  FOR  TAKING  PARK  LANDS  IN 
CONDEMNATION  PROCEEDING 

Dear  Sir: 

In  December,  1963,  the  Board  of  Supervisors  approved  the 
use  of  the  sum  of  $234,152  for  the  construction  of  a  nursery  in 
Golden  Gate  Park.  This  appropriation  caae  from  the  Real  Property 
Fund  credited  to  the  Recreation  and  Park  Department.  The  money  that 
was  appropriated  for  this  nursery  was  part  of  a  sum  of  money  that 
had  been  paid  by  the  State  of  California  for  the  acquisition  of  a 
portion  of  Balboa  Park  and  the  nursery  located  thereon  for  highway 
purposes. 

You  desire  me  to  advise  you  as  to  whether  the  appropria- 
tion of  this  money  from  the  Real  Property  Fund  is  a  proper  expendi- 
ture under  the  provisions  of  the  second  paragraph  of  Section  92  of 
the  Charter  which  reads  as  follows : 

"The  proceeds  of  the  sale  of  any  property  under  the 
control  of  a  department  shall  be  applied  by  the  super- 
visors to  the  purchase  of  additional  land  for  the  use  of 
such  department  if  required  thereby.  Otherwise  such  pro- 
ceeds shall  be  applied  to  the  purchase  of  additional  real 
property  for  any  city  and  county  purpose,  or,  if  not 
required  therefor,  may  be  appropriated  by  the  board  of 
supervisors  for  capital  improvements;  provided,  however, 
that  the  proceeds  of  the  sale  of  any  property  acquired 
for  the  use  of  any  utility,  bond,  special  or  trust  fund 
shall  revert  to  the  related  utility,  bond,  special  or 
trust  fund." 


phrase 
paragraph 


You  are  also  seeking  my  advice  as  to  the  meaning  of  the 
"if  required  thereby"  in  the  first  sentence  of  the  quoted 
ph. 


OPINION 


In  answer  to  your  first  question  concerning  the  use  of  the 
money  in  the  Real  Property  Fund  credited  to  the  Recreation  and  Park 
Department  for  the  construction  of  the  nursery  in  Golden  Gate  Park, 
I  have  examined  the  Charter  to  determine  what,  if  any,  sections 
control  such  expenditure. 

Both  the  statutory  and  case  law  establish  the  fact  that 
property  dedicated  for  park  purposes  is  subject  to  the  trust  for 

gublic  use  as  a  park.   (See  Hoadley  v.  San  Francisco,  50  Cal.  265; 
all  v.  Fairchild-Gilmore-VJilton  Co"..  66  Cal.  App.  615.)   Since  the 
land  in  question  was  never  abandoned  as  a  park,  the  trust  for  park 
purposes  applies  and  we  must  treat  its  taking  by  the  State  of  Calif- 
ornia as  a  taking  of  park  property  with  the  proceeds  therefrom  sub- 
ject to  the  trust. 
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Section  41.1  of  the  Charter  contains  the  authority  for 
removing  the  trust  on  park  property  and  the  disposal  or  sale  of  such 
land.   Section  41.1  reads  as  follows: 

"Notwithstanding  any  other  provisions  of  this  charter, 
whenever  lands  which  are  or  shall  be  used  or  intended  for 
use  for  parks  or  squares  are  no  longer  needed  for  park  or 
recreational  purposes,  such  lands  "oaj   be  sold  or  other- 
wise disposed  of,  or  their  use  for  park  purposes  may  be 
abandoned  or  discontinued;  provided  that  nothing  herein 
shall  be  construed  to  authorize  the  discontinuance  or 
abandonment  of  the  use  of  such  lands,  or  any  change  in 
the  use  thereof  which  will  cause  the  reversion  of  such 
lands  to  private  ownership,  or  cause  the  forfeiture  of 
the  ownership  thereof  in  fee  by  the  City  and  County  of 
San  Francisco,  or  as  authorizing  the  discontinuance  of 
the  use  of  park  lands  acquired  in  any  proceeding  wherein 
a  local  assessment  based  on  benefits  was  or  shall  be 
levied  to  provide  funds  for  such  acquisition;  and  pro- 
vided further  that  the  general  laws  of  the  State  of 
California  authorizing  municipal  corporations  to  abandon 
or  to  discontinue  the  use  of  land  for  park  purposes, 
authorizing  the  sale  or  other  disposition  of  such  lands, 
and  providing  procedures  therefor  and  for  matters  re- 
lating thereto,  shall  be  applicable  to  the  City  and  County 
of  San  Francisco  and  to  all  lands  held  or  used  by  it  for 
park  purposes  and  shall  govern  and  control  exclusively 
in  respect  thereto." 

The  State  law  referred  to  in  Section  41.1  specifically 
states  that  the  ordinance  abandoning  the  park  for  park  purposes  must 
have  first  been  favorably  passed  on  by  the  electorate.   (See 
§§38450  and  38451,  Gov.  Code.)   If  the  procedure  outlined  in  the 
State  law  under  the  Park  Discontinuance  Act  (Gov.  Code,  §§38440  to 
38462)  is  followed,  park  land  is  removed  from  the  trust  for  park 
purposes  and  thereafter  is  no  different  from  any  other  land  of  the 
City.   However,  the  money  being  used  here  was  not  received  through 
a  voluntary  sale  of  park  property  from  which  the  trust  had  been  re- 
moved pursuant  to  the  provisions  of  Section  41.1  of  the  Charter  and 
the  Park  Discontinuance  Act,  but  was  part  of  the  sum  paid  by  the 
State  of  California  for  the  taking  of  park  land  and  the  nursery 
located  thereon  for  highway  purposes  pursuant  to  the  authority  vest- 
ed in  the  Highway  Commission  by  Section  103.5  of  the  Streets  and 
Highways  Code . 

If  through  circumstances  beyond  the  control  of  the  trustee 
the  corpus  of  the  trust,  in  this  case  the  park  land,  is  disposed  of, 
the  proceeds  received  from  such  involuntary  disposition  become 
impressed  with  the  trust.   (See  49  Cal.  Jur.  2d  Trusts.  Sec.  452  et 
seq.)   Consequently  the  proceeds  paid  by  the  State  to  the  City  as 
compensation  for  the  taking  of  the  park  land  for  highway  purposes 
are  impressed  with  the  same  tirust  conditions  as  was  the  land. 


OPINION  NO.  64-3 
March  20,  1964 
Page  3 


Since  the  land  was  still  subject  to  the  trust  for  park 

?urposes  at  the  time  of  the  taking,  the  second  paragraph  of  Section 
2  of  the  Charter,  which  allows  the  proceeds  of  the  sale  of  real 
property  under  the  control  of  a  particular  department  to  be  used  for 
the  purchase  of  real  property  for  any  city  and  county  purpose,  or 
for  a  capital  improvement,  has  no  application  to  these  funds.  They 
are  impressed  with  the  conditions  of  the  trust  for  park  purposes  and 
cannot  be  used  for  any  other  purpose. 

Therefore,  I  advise  you  in  answer  to  your  first  question 
that  Section  92  of  the  Charter  has  no  application  to  the  use  of  the 
proceeds  received  from  a  taking  of  park  land.   I  also  advise  you 
that  appropriating  the  money  for  the  purpose  of  constructing  a 
nursery  in  Golden  Gate  Park  is  a  proper  use  of  these  funds,  since 
such  construction  is  in  keeping  with  the  trust  for  park  purposes. 

Your  second  inquiry  is  directed  to  the  meaning  of  the 
phrase  "if  required  thereby"  as  it  is  used  in  the  first  sentence  of 
the  second  paragraph  of  Section  92  of  the  Charter,  supra . 

Words  used  in  statutes  are,  where  there  is  no  legislative 
intent  to  the  contrary,  presumed  to  have  been  used  in  their  common 
meaning.   (See  Sutherland,  Statutory  Construction,  3rd  Edition,  Vol. 
2,  Sec.  4919,  pp.  424-437.)   The  word  "requirT"  is  primarily  de- 
fined by  Webster's  New  International  Dictionary,  Second  Edition, 
as  follows:   "To  demand;  to  claim  as  by  right  and  authority;  to 
exact;  as,  to  require  the  surrender  of  property;  to  demand  or  exact 
as  necessary  or  appropriate."  Similarly,  the  word  "required"  has 
been  defined  by  the  courts  to  mean:   "To  demand;  to  claim  as  by 
right  and  authority;  to  exact."   (Newcomb  v.  Victory  Ins.  Co.  (Kan.), 
155  Pac.  2d  456,  458.) 

From  these  authorities,  it  is  established  that  there  are 
two  concepts  connoted  in  the  words  "require"  and  "required,"   (1) 
a  claim  or  demand,  and  (2)  a  showing  of  necessity  or  appropriateness 
in  support  of  such  claim  or  demand. 

Therefore,  under  the  language  of  the  first  sentence  of 
the  second  paragraph  of  Section  92  of  the  Charter,  if  a  department 
wishes  the  proceeds  of  the  sale  of  property  which  was  formerly  under 
its  control  to  be  used  to  purchase  additional  land,  it  must  make 
demand  for  such  use  and  show  the  necessity  or  the  appropriateness 
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of  the  use  of  these  proceeds  for  the  additional  land.  In  the  ab- 
sence of  such  a  demand  and  showing, the  funds  become  available  for 
the  other  purposes  referred  to  in  said  paragraph. 


Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Harry  D.  Ross 
Controller 
Room  109,  City  Hall 
San  Francisco,  California 


BJW:TJB 


OPINION  NO.  64-4 
March  31,  1964 


SUBJaCT:   TAXATION;  BOhRD  OF  SUPERVISORS;  JURISDICTION  OF  BOARD  OF 
SUPiiRVISORS  WITH  Ri£SPECT  TO  LOCAL  ASSESSMENT  PRACTICES. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REcJJES^ 

"Supervisor  John  Ferdon  has  asked  our  Finance 
Committee  to  investigate  a  problem  upon  which  atten- 
tion is  focused  in  the  Arthur  D.  Little,  Inc.'s  San 
Francisco  Community  Renewal  Program  Report  of  Febru- 
ary, 1964. 

"The  problem  pertains  to  the  reported  decline  of 
San  Francisco's  wholesale  trade,  partly  because  of 
business  inventory  tax  assessments  and  the  disparate 
assessing  practices  which  exist  in  the  San  Francisco 
Bay  Area. 

"The  Little  report  recites  in  part:   'In  the 
last  decade  San  Francisco's  manufacturing  activity 
declined,  as  represented  by  employment  trends,  while 
the  Bay  Region's  growth  in  manufacturing  showed  re- 
markable gains.   Activities  such  as  wholesaling  showed 
no  gains  during  the  period. '   'An  even  more  important 
liability,  however,  may  be  the  differential  in  the  in- 
ventory tax  rate  among  adjacent  counties.   The  inventory 
tax  of  San  Francisco  is  assessed  at  507o  of  evaluation 
while  in  San  Mateo  it  is  257»,  in  Alameda  27  to  357o;  and 
in  Marin  237o.   This  is  of  particular  importance  to  the 
warehousing  and  wholesaling  industries. 

"The  Finance  Committee  asks  that  you  favor  it 
with  your  advices  as  to  what,  if  any,  authority  our 
Board  may  exert  in  the  matter  of  prescribing  local 
assessment  practices,  and  adjusting  such  practices 
which  are  disparate  with  those  employed  in  the  other 
Bay  Area  counties  mentioned  above." 

OPINION 

The  powers  and  duties  of  the  several  officers  and  boards 
performing  designated  functions  with  reference  to  the  administra- 
tion of  the  California  property  tax  laws  are  established  by  the 
State  legislature  and  appear,  for  the  most  part,  in  the  California 
Revenue  and  Taxation  Code.   In  general,  there  are  three  primary  and 
separate  functions  which  have  been  legally  established  to  promote  a 
uniform  level  of  assessed  values  throughout  the  State,  and  each 
function  is  made  the  exclusive  province  of  a  particular  official  or 
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board.  These  functions  are:   (1)  the  preparation  of  a  list  or  roll 
of  locally  assessable  taxable  property  within  each  county,  (2)  the 
equalization  of  the  local  tax  roll  to  insure  that  all  properties 
within  the  county  of  like  character  and  similarly  situated  are 
treated  alike,  and  (3)  the  equalization  of  all  county  tax  rolls  in 
relation  to  each  other  so  that  a  uniform  level  of  assessed  values 
prevails  on  a  statewide  basis. 

The  first  function,  preparation  of  the  assessment  roll, 
is  exclusively  that  of  the  assessor  (section  405,  Rev.  &  Tax.  Code). 
In  the  performance  of  his  official  duty,  it  is  the  special  function 
of  the  assessor  to  determine  the  assessment  practices  which  he  will 
adopt  in  appraising  the  value  of  property  for  tax  purposes,  includ- 
ing the  proportion  of  his  opinion  of  value  which  he  enters  upon  the 
assessment  roll.   (See:  Rittersbacher  v.  Board  of  Supervisors,  220 
Cal.  535,  543,  cert.  den.~2^  U.S':  "592,  '79  L.  Ed.  666,  "55  S.  Ct. 
107;  Birch  v.  County  of  Orange,  lo-6  Cal.  736,  741;  Lockheed  Aircraft 
Corp.  V.  County  of  Los  Angeles,  2C7  Cal.  App.  2d  119,  12^";  Eastern- 
Columbia,  Inc.  V.  County  of  Los  Angeles.  61  Cal.  App.  2d  734,  744.) 

The  second  function,  equalization  of  the  local  assessment 
roll,  is  exclusively  that  of  the  board  of  supervisors.   This 
official  body,  sitting  as  the  local  board  of  equalization,  is  the 
impartial  tribunal  provided  by  law  to  reir.ady  any  misconceptions  of 
value  made  by  the  assessor  which  result  in  violation  of  the  prin- 
cipal that  each  taxpayer  is  entitled  to  have  his  property  assessed 
at  the  same  rate  and  on  the  same  basis  as  that  applied  to  the  pro- 
perty of  other  taxpayers  which  is  of  like  character  and  similarly 
situated.   (See:   Marsh  Wall  Products^  J-^c.   v.  County  of  Los  angeles, 
193  Cal.  App.  2d  58,"62;  Montgomery  Ward  &  Co.' v.  WoXch,  "iT'Cal.  App. 
2d  127,  133.)   Boards  of  equalization  are  quasi- judicial  bodies 
authorized,  upon  proper  notice  and  hearing,  to  increase  or  lower  any 
assessment  on  the  local  roll  to  equalize  the  assessment  of  property 
on  the  local  roll.   (Alberts  y.  Board  of  Supervisors,  193  Cal.  App. 
2d  225,  223;  section  16'C5","Rev.  &  Tax. "Code .y"Howe~ver,  there  is  no 
power  in  the  county  board  of  equalization  to  raise  or  lower  the 
entire  local  roll  (section  16C6,  Rev.  &  Tax.  Code),  and  the  equali- 
zation function  must  be  performed  by  the  board  sitting  as  a  board 
of  equalization  and  acting  upon  competent  evidence  of  values  pro- 
duced at  regular  hearings  (Universal  Consolidated  Oil  Co.  v.  Byram,_ 
25  Cal.  2d  353;  Flying  Tiger  Line,  "inc.  v".  County  of  Los  Angeles. 
51  Cal.  2d  314). 

The  third  function,  intercounty  equalization,  is  ex- 
clusively that  of  the  State  Board  of  Equalization.   In  order  to  per- 
form duties  under  sections  9  and  14  of  article  XIII  of  the  State 
Constitution,  the  State  Board  is  required  to  periodically  conduct 
surveys  in  each  county  to  determine  the  total  full  cash  value  of 
all  locally  assessable  tangible  property,  and  to  prepare  tabulations 
showing  the  ratio  of  assessed  to  full  cash  value  of  such  locally 
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assessable  tangible  property  for  each  county  (sections  1315  through 
1-JlJ,  Rev.  &  Tax.  Code),   while  the  tabulations  with  respect  to 
assessment  ratios  are  open  to  inspection  by  all  persons  interested, 
appraisal  data  upon  individual  properties  studied  by  the  State 
Board  are  not  to  be  made  public  (sections  1313  through  1320,  Rev. 
&  Tax.  Code). 

Should  the  State  Board  of  Equalization  find  disparity 
between  the  assessment  ratios  pertaining  in  the  several  counties, 
it  acts  to  accomplish  equalization  by  raising  or  lowering  the  value 
of  locally  assessable  tangible  property  entered  upon  the  secured 
roll  by  the  assessor  (section  1321,  Rev.  &  Tax.  Code;  McDou^all  y^ 
County  of  Marin,  203  Cal.  App.  2d  65).   The  only  authority  of  a 
board  of  supervisors  in  the  matter  of  intercounty  equalization  is 
to  request  a  hearing  before  the  State  Board  of  Equali£ation  in  the 
event  the  latter  announces  its  intention  to  increase  or  decrease 
the  local  roll  to  effect  equalization  (section  1323,  Rev.  &  Tax. 
Code) . 

Therefore,  it  is  my  opinion  that  the  San  Francisco  Board 
of  Supervisors  may  exert  no  authority  in  the  matter  of  prescribing 
local  assessment  practices  except  through  exercise  of  its  equaliza- 
tion powers,  and  it  may  not  adjust  such  local  practices  to  conform 
with  those  pertaining  in  the  neighboring  counties. 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


L  OIW/TJB 
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SUBJECT:   HUMAN  RELATIONS  COMMISSION;  STATE  PRE-EMPTION  AS  RELATING 
TO  VARIOUS  PROPOSED  ACTIVITIES  THEREOF 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"As  you  kr.ow,  the  Public  Health  and  Welfare  CorjEnittee 
of  the  Board  of  Supervisors  currently  is  studying  the 
various  issues  related  to  the  establishment  of  a  Human 
Relations  Coismission  for  San  Francisco.  During  our 
studies,  the  problem  of  pre-emption  has  been  raided 
with  respect  to  several  functions  which  the  Commission 
might  be  empowered  to  perform. 

"Your  opinion  is  respectfully  requested  at  an 
early  date  as  to  whether  existing  state  statutes  have 
pre-empted  the  field  so  as  to  preclude  the  Cor^nission 
from  performing  any  or  all  of  the  following  activities: 

"1 .   Study,  investigate  and  hold  public  hearings 
on  comEunity-wide  probleuis  arising  in  San  Fraiicisco 
V7hich  may  result  in  inter-group  tensions  or  discrimina- 
tion; advise  local  agencies,  groups  and  residents  on 
inter-group  problems;  encourage  and  sponsor  educational 
research  and  other  activities  promoting  inter-racial, 
inter- faith,  and  inter-echnic  harmony  and  recommend 
legislation  and  programs  to  local  and  State  officials 
and  agencies. 

"2.  Receive  complaints  of  discrimination  of  any 
kind  whatsoever,  and,  provided  all  parties  agree,  mediate 
and  conciliate  disputes,  provided,  however,  that  with 
respect  to  complaints  of  discrimination  in  employment 
and  in  the  selling,  renting  or  leasing  of  housing,  the 
Commission  shall  have  no  power  to  issue  any  orders  or 
compel  either  party  to  take  or  refrain  from  taking  any 
action. 

"3.   Investigate,  mediate,  and,  if  necessary,  cause 
the  City  Attorney  to  seek  injunctions  from  appropriate 
courts  to  eliminate  the  following  activities,  which  wjuld 
be  declared  unfair  practices: 
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"A.   Inducing  directly  or  indirectly  or  attempting 
to  induce  directly  or  indirectly  the  sale  or  list- 
ing for  sale  of  real  property  by  representing  that 
a  change  has  occurred  or  will  or  may  occur  with 
respect  to  the  racial,  religious  or  ethnic  composi- 
tion of  the  block,  neighborhood,  or  area  in  which 
the  property  is  located,  or  by  representing  that 
the  residence  or  anticipated  residence  of  any 
particular  race,  religion  or  ethnic  group  in  the 
area  will  or  may  result  in  the  lowering  of  property 
values,  a  change  in  the  racial,  religious  or  ethnic 
composition  of  the  block,  neighborhood  or  area  in 
which  the  property  is  located,  an  increase  in 
criminal  or  anti-social  behavior  in  the  area,  or  a 
decline  of  the  quality  of  the  schools  serving  the 
area,  or,  for  the  purpose  of  discouraging  the 
purchase  of  property  in  a  particular  area,  making 
any  representation  to  any  prospective  purchaser 
that  the  block,  neighborhood,  or  area  has,  will, 
or  might  undergo  a  change  with  respect  to  the 
religious,  racial,  or  ethnic  composition  of  the 
block,  neighborhood  or  area,  provided  such  repre- 
sentation or  representations  are  made  by  a  person, 
firm,  partnership,  association,  or  corporation 
engaged  in  the  business  of  real  estate  development, 
purchase,  sale,  and/or  brokerage  in  the  course  of 
such  business." 

OPINION 

In  Opinion  No.  62-39,  dated  July  27,  1962,  relating  to 
the  question  of  state  pre-emption  in  the  field  of  housing  discrimin- 
ation, I  pointed  out  that  where  matters  of  strictly  local  concern, 
i.e.,  municipal  affairs,  are  involved,  chartered  cities  have 
exclusive  power  limited  only  by  the  provisions  of  their  charters  or 
the  provisions  of  the  state  and  federal  Constitutions  (Calif.  Const.. 
Art.  XI,  Sees.  6  and  8),  but  if  the  matter  is  not  one  of  strictly 
local  concern,  the  power  of  the  municipality  to  legislate  thereon 
is  limited  and  must  derive  from  the  provisions  of  Article  XI, 
Section  11  of  the  state  Constitution  which  empowers  municipalities 
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to  make  only  "such  local,  police,  sanitary,  and  other  regulations 
as  are  not  in  conflict  with  general  laws. 

There  can  be  no  question  that  the  matter  under  considera- 
tion here,  i.e.,  the  elimination  of  discrimination  based  upon  race, 
color  or  creed  in  all  areas  of  human  relations  is  one  of  statewide 
and  even  national  concern.   (Burks  v.  Poppy  Construction  Co.. 
57  Cal.  2d  463,  471;  James  v.  Marinship.  25  Cal.  2d  721,  739.) 

Accordingly,  therefore,  the  question  is  whether  any  or 
all  of  the  activities  set  forth  in  your  request  conflict  with  the 
general  law  within  the  meaning  of  Section  11  of  Article  XI.   Such 
conflict  is  held  to  exist  where  the  local  law  prohibits  something 
state  law  expressly  permits,  or  permits  what  state  law  expressly 
prohibits,  or  where  local  law  is  the  same  as  state  law.   (Ex  parte 
Daniels.  183  Cal.  636;  In  re  Hoffman,  155  Cal.  114;  In  re  Mingo . 
190  Cal.  769;  In  re  Sic,  73  Cal.  142;  40  Ops.  Atty.  Gen.  114,  115; 
City  Attorney  Opinion  No.  62-39,  supra . )   Conflict  is  also  held  to 
exist  where  it  is  found  that  the  Legislature  has  so  fully  occupied 
the  field  so  as  to  give  rise  to  an  inference  of  its  intent  to 
preclude  local  legislation  in  the  same  field  (Chavez  v.  Sargent, 
52  Cal.  2d  162;  Abbott  v.  City  of  Los  Angeles.  53  Cal.  2d  674; 
In  re  Lane.  58  Cal.  2d  99;  In  re  Moss,  58  CaT.  2d  117)  or  where 
the  local  law  conflicts  with  general  state  policy.   (Chavez  v. 
Sargent .  supra . ) 

The  general  state  law  on  the  subject  herein  considered 
is  expressed  principally  in  three  statutes:  the  Unruh  Civil  Rights 
Act  (Sections  51  and  52  of  the  Civil  Code),  the  California  Fair 
Employment  Practices  Act  (Sections  1410-1432  of  the  Labor  Code), 
and  the  Rumford  Fair  Housing  Act  (Sections  35700-35744  of  the 
Health  and  Safety  Code) , 

The  Unruh  Civil  Rights  Act  contained  in  Sections  51  and 
52  of  the  Civil  Code  provides  that:   "All  persons  within  the 
jurisdiction  of  this  State  are  free  and  equal,  and  no  matter  what 
their  race,  color,  religion,  ancestry,  or  national  origin  are 
entitled  to  the  full  and  equal  accommodations,  advantages, 
facilities,  privileges,  or  services  in  all  business  establishments 
of  every  kind  whatsoever."   (Section  51.)  Whoever  practices 
discrimination  contrary  to  the  provisions  of  Section  51,  supra, 
is  liable  for  each  and  every  offense  for  actual  damages,  ana  two 
hundred  and  fifty  dollars  ($250.00)  in  addition  thereto. 
(Section  52.)   Remedy  by  way  of  injunction  (Burks  v.  Poppy  Construc- 
tion Co. ,  supra)  or  mandamus  (Stone  v.  Pasadena,  47  Cal.  App.  2d 
749)  is  also  available  under  this  statute  or  an  action  may  be  brought 
by  the  Attorney  General  on  behalf  of  the  People  to  enjoin  alleged 
j violations  of  the  Act.   (Don  Wilson  Builders  v.  Superior  Court  of 
!Los  Angeles,  220  A.C.A.  7^7) 
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The  California  Fair  Einplo5rment  Practices  Act  contained 
in  Sections  1410-1432  of  the  Labor  Code  is  designed  to  secure  to 
'  all  persons  the  opportunity  to  obtain  emplojrment  without  regard 
I  to  race,  religious  creed,  color,  national  origin  or  ancestry. 
I  (Sections  1411,  1412.)   It  applies  to  employers  of  five  or  more 
'persons,  labor  organizations,  employment  agencies,  and  to  the 
I  State  and  any  of  its  political  or  civil  subdivisions  and  cities 
;  but  does  not  cover  social,  charitable,  educational  or  religious 
associations,  non-profit  corporations,  or  employers  of  agricultural 
or  domestic  workers.   (Section  1413.)   The  term  "unfair  employment 
practice"  is  defined  in  Section  1420  and  if  the  Commission  (Fair 
Employment  Practice  Commission)  finds  a  respondent  guilty  of  an 
unfair  emplojmient  practice  it  issues  a  cease  and  desist  order  and 
may  order  that  he  take  such  affirmative  action  as  will,  in  the 
Commission's  judgment,  effectuate  the  purpose  of  the  Act. 
^Section  1426.)   Commission  decisions  are  enforceable  by  injunction 
(Section  1429)  and  interference  with  the  Commission  or  violation 
of  its  order  is  punishable  as  a  misdemeanor.   (Section  1430.) 
The  establishment  of  local  fair  employment  practice  commissions  or 
other  bodies  possessing  the  power  to  formally  investigate 
complaints  of  unfair  employment  practices  through  a  foirmal  hearing 
process  with  a  view  toward  the  adoption  of  formal  orders  capable 
of  judicial  review  and  enforcement  is  precluded.   (Section  1431, 
42  Ops.  Atty.  Gen.  114.) 

The  Rumford  Fair  Housing  Act  contained  in  Sections 
35700-35744  of  the  Health  and  Safety  Code  prohibits  discrimination 
on  the  basis  of  race,  religion  or  creed  in  (1)  all  publicly 
assisted  housing  as  defined  in  the  Act,  (2)  all  housing  accommoda- 
tions rented  or  sold  by  business  establishments  as  that  term  is 
used  in  the  Unruh  Civil  Rights  Act,  supra ,  and  (3)  all  other 
housing  of  more  than  four  (4)  units.    (Section  3  5720.)  Enforcement 
is  placed  under  the  Fair  Emplo3rment  Practice  Commission.   (Labor 
Code  Section  1419.5.)  An  aggrieved  person  may  still  institute 
court  proceedings  under  the  Unruh  Act,  but  if  he  files  a  complaint 
with  the  Fair  Employment  Practice  Commission  he  waives  his  rights 
under  the  Unruh  Act.   (Section  35731.)   If  a  respondent  is  found 
guilty,  he  must  cease  and  desist  and,  in  the  Commission's  discre- 
tion:  (a)  sell  or  rent  to  the  complainant,  or  (b)  sell  or  rent 
like  accommodations,  or  (c)  pay  complainant  not  exceeding  five 
hundred  dollars  ($500.00)  if  neither  (a)  or  (b)  is  available. 
(Section  35738.)  The  Act  expressly  provides  that  the  regulation 
by  law  of  discrimination  in  housing  contained  in  the  Act  shall  be 
exclusive  of  all  other  laws  banning  discrimination  in  housing  by 
any  city,  city  and  county,  county,  or  other  political  subdivision 
of  the  State.   (Section  35743.) 


I. 
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The  foregoing  enumeration  comprises  the  major  state 
'  legislation  in  the  field  of  human  and  civil  rights.   In  addition, 
I  there  is  to  be  found  among  the  various  State  codes,  other 
I  provisions  which  bear  on  the  general  problem  of  discrimination 
because  of  race,  color  or  creed,   (See:   Civil  Code,  Sections  8451, 
I  8452,  13732;  Labor  Code,  Sections  1735,  1777.6;  Military  and 
j  Veterans  Code,  Section  130;  Welfare  and  Institutions  Code,  Sections 
'l9,  2010;  and  Health  and  Safety  Code,  Section  33050.)   However, 
i  there  is  no  indication  in  any  of  these  other  provisions  of  general 
i law  or  in  the  sum  total  thereof,  of  an  intent  on  the  part  of  the 
State  Legislature  to  fully  occupy  the  field  with  respect  to 
discrimination  in  general,   (26  Ops.  Atty.  Gen.  210.) 

Your  request  for  opinion,  therefore,  calls  for  an 
examination  of  each  of  the  proposed  functions  or  activities  of 
the  local  Human  Relations  Commission  as  set  forth  in  your  request 
in  the  light  of  the  foregoing. 

With  relation  to  the  activities  enumerated  in  paragraph  1 
of  your  request,  viz,, 

"1  Study,  investigate  and  hold  public  hearings  on 
community-wide  problems  arising  in  San  Francisco  which  may 
result  in  inter-group  tensions  or  discrimination;  advise 
local  agencies,  groups  and  residents  on  inter-group  prob- 
l(ics;   encourage  and  sponsor  educational  research  and 
other  activities  promoting  inter- racial,  inter-faith,  and 
inter-ethnic  harmony  and  recommend  legislation  and  programs 
to  local  and  State  officials  and  agencies." 

it  is  clear  that  such  activities  are  not  prohibited  by  general  law 
nor  are  they  a  duplication  thereof.  Rather  they  set  forth  a  clear 
restatement  of  both  national  and  state  policy  as  expressed  by  the 
President  of  the  United  States  and  the  State  Fair  Employment 
Practice  Commission  that  local  communities  take  action  designed  to 
find  ways  to  speed  the  resolution  of  existing  inter-racial  tensions 
and  help  resolve  inequities  arising  from  racial  discrimination. 
(42  Ops.  Atty.  Gen.  114.)   Accordingly,  in  my  opinion,  the  exercise 
of  such  activities  by  a  local  Human  Relations  Commission  would  not 
be  in  conflict  with  state  or  general  law. 

With  regard  to  the  activities  enumerated  in  paragraph  2 
of  your  request,  viz., 

"Receive  complaints  of  discrimination  of  any  kind 
whatsoever,  and,  provided  all  parties  agree,  mediate  and 
conciliate  disputes,  provided,  however,  that  with  respect 
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to  complaints  of  discrimination  in  employment  and  in 
the  selling,  renting  or  leasing  of  housing,  the  Commis- 
sion shall  have  no  power  to  issue  any  orders  or  compel 
either  party  to  take  or  refrain  from  taking  any  action." 

it  is  likewise  clear  that  they  are  within  the  permissive  activities 
of  such  bodies,  in  go  far  as  they  provide  for  wholly  voluntary 
efforts  to  resolve  disputes  by  conciliation  and  mediation.  The 
proviso  that  the  Commission  shall  have  no  power  to  issue  formal 
orders  with  respect  to  complaints  of  discrimination  in  employment 
or  in  the  selling,  renting  or  leasing  or  housing  is  clearly 
required  by  the  provisions  of  Labor  Code,  Section  1431,  supra, 
and  Health  and  Safety  Code,  Section  35743,  supra ,  and  eliminate 
any  possibility  of  conflict  in  these  areas. 

With  regard  to  the  activities  set  forth  in  paragraph  3A 
of  your  request,  relating  to  the  practice  commonly  known  as 
"block-busting,''   it  is  provided  that  any  such  activity,  when 
practiced  by  a  person  engaged  in  the  real  estate  business  either 
as  a  developer,  purchaser,  seller  or  broker  is  declared  to  be  an 
unfair  practice.   The  Commission  would  be  empowered  to  seek  to 
eliminate  such  practices  by  mediation  proceedings.   Failing  in  this, 
the  Commission  would  be  empowered  to  cause  the  City  Attorney  to 
seek  injunctive  relief.  Although  the  activity  herein  is  related 
to  the  area  of  housing  it  does  not  deal  with  the  sale  or  lease  there- 
of as  such,  and  consequently  does  not  fall  within  the  subject 
matter  of  the  Rumford  Fair  Housing  Act,  supra .  Neither  would  it 
constitute  the  denial  of  the  full  and  equal  accommodations,  advan- 
tages, facilities,  privileges,  or  services  of  a  business  establish- 
ment as  that  term  is  used  in  the  Unruh  Act.   However,  the  business 
of  real  estate  sale  and  brokerage  is  regulated  by  general  law,  viz., 
the  Real  Estate  Law  (Business  and  Professions  Code,  sections  10000- 
10601) ,  which  raises  the  question  whether  the  state  regulation  so 
completely  occupies  the  field  that  the  activity  set  forth  in 
paragraph  3A  of  your  request  would  be  in  conflict  therewith  and 
therefore  invalid. 

The  general  purpose  of  the  Real  Estate  Law,  supra,  is  to 
raise  the  standards  of  the  profession  and  to  require  its  members  to 
act  fairly  and  ethically  with  their  clients.   (9  Cal.  Jur.  2d  137- 
138;  de  St.  Germain  y.  Watson.  95  Cal.  Ap^.  2d  862.)  To  this  end, 
it  deals  generally  with  the  activities  of  the  broker  in  the  sale, 
purchase,  lease,  exchange,  financing  or  management  of  real  property 
for  another,  and  not,  as  in  the  proposed  ordinance  with  any 
activities  intended  to  induce  the  sale  or  discourage  the  purchase 
of  real  property.  A  detailed  study  of  the  provisions  of  the  Real 
Estate  Law  and  other  existing  provisions  of  general  law  reveal  no 
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legislation  at  the  state  level  in  the  regulation  of  such  "block- 
busting" activities.  Accordingly,  in  my  opinion,  the  regulation  of 
such  activities  by  a  local  corranission  such  as  a  Human  Relations 
Commission  would  not  be  in  conflict  with  general  law. 

It  is  also  apparent  that  the  restriction  in  the  anti 
"block-busting"  provision  ,  upon  the  right  of  one  engaged  in  the 
jreal  estate  profession,  in  the  sale  or  listing  for  sale  of  real 
iproperty,  to  speak  to  or  with  others  of  the  social  or  economic 
[advantages  or  disadvantages  of  home  ownership  in  a  particular  area, 
raises  the  question  of  the  power  of  a  municipality  to  restrain  or 
abridge  the  fundamental  right  of  freedom  of  speech  which  is 
guaranteed  to  the  people  by  the  First  and  Fourteenth  Amendments  to 
the  United  States  Constitution.  This  freedom  is  also   guaranteed 
;by  Article  I,  Section  9  of  the  California  Constitution  which 
provides,  in  part:   "Every  citizen  may  freely  speak,  write  or 
publish  his  sentiments  on  all  subjects,  being  responsible  for  the 
abuse  of  that  right  and  no  law  shall  be  passed  to  restrain  or 
abridge  the  liberty  of  freedom  of  speech  or  of  the  press."  The 
chief  purpose  of  the  constitutional  guarantee  is  to  prevent  prior 
restraint.   (People  v.  Armentrout.  118  Cal.  App.  761;  Schenk  v. 
United  States.  249  U.S.  47.)   But  the  right  to  speak  freely  is  not 
absolute,  or  free  from  all  legislative  control,  and  reasonable 
restrictions  may  be  placed  on  the  exercise  of  the  right  of  free 
expression,  as  well  as  upon  its  content.   (Whitney  v.  People  of 
State  of  California.  274  U.S.  357;  People  vVtrcm  Young,  33  Cal. 
App,  2d  747.)   The  courts  have  consistently  related  freedom  of 
speech  and  of  the  press  primarily  to  the  freedom  of  expression  on 
political,  sociological,  religious  and  economic  subjects,  and  not 
commercial  activities  to  which  speech  is  only  an  incident  or  means. 
(Valentine  v.  Chrestensen,  316  U.S.  52;  Packer  Corp.  v.  Utah, 
2'B5  U.S.  105;  San  Francisco  Shopping  News  Co.  v.  City  of  South  San 
Francisco,  69  F.  2d  879;  Sieroty  v.  City  of  Huntington  Park,  111 
Cal.  App.  377;  Pittsford  v.  City  of  Los  Angeles,  50  Cal.  App.  2d  25; 
People  V.  St.  John.  108  Cal.  App.  779;  In  re  Porterfield.  28  Cal.  2d 
^13;  Hirsch  v.  City  and  County  of  San  Francisco,  143  Cal.  App.  2d 
313.) 

In  the  Porterfield  case,  supra ,  a  city  ordinance  requiring 
paid  organizers  or  solicitors  of  members  -"n  any  organization  to  pay 

I  a  license  tax  as  a  condition  precedent  to  the  pursuit  of  their 
activities  was  held  invalid  inasmuch  as  the  regulation  contemplated 
the  soliclCation  by  a  labor  organizer  of  momberships  in  a  labor 

; union . 

In  the  Hirsch  case,  supra .  involving  an  ordinance  regulat- 
ing sales  by  public  outcry  (Part  II,  Chapter  VIII,  Sections  1200- 
1215  of  the  San  Francisco  Municipal  Code  (Police  Code))  the  court 
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held  that  some  restriction  may  be  placed  on  freedom  of  speech,  as 
an  incident  to  a  regulation  designed  to  prevent  business  abuses  and 
, evils,  where  the  restriction  is  on  speech  directed  solely  to  obtain- 
ing private  profit  without  any  additional  political,  social, 
'economic  or  religious  importance. 

In  the  final  analysis  the  extent  of  permissible  regulation 
of  business  or  economic  activity  depends  upon  the  balancing  of 
social  interests  and  the  facts  of  any  given  case.   (In  re  Porterfield, 
isupra.  at  p.  102;  Thomas  v.  Collins,  323  U.S.  516.) 

Extensive  research  has  failed  to  uncover  any  court 
decision  either  in  this  state  or  in  any  other  jurisdiction  wherein 
this  test  of  constitutionality  has  been  applied  to  legislation 
prohibiting  the  so-called  "block-busting"  activities.   Language 
iquite  similar  to  that  contained  in  your  request  is  found  in  an 
ordinance  enacted  in  November,  1S62,  by  the  City  of  Detroit 
expanding  the  power  of  its  Commission  on  Community  Relations  to 
include  jurisdiction  over  unscr\ipulous  realty  practices  but,  to 
date,  this  legislation  has  not  been  subjected  to  a  court  test. 
Therefore,  it  is  not  possible  to  give  a  definitive  answer  to  the 
constitutional  issue  at  this  time.   In  my  opinion,  however, 
although  its  constitutionality  is  subject  to  some  doubt,  this 
t5rpe  of  legislation  can  also  be  viewed  as  coming  within  the  purview 
of  the  rule  of  the  Hirsch  case,  supra ,  in  that  the  speech,  the 
freedom  of  which  is  to  some  extent  restricted,  is  directed  solely 
at  the  obtaining  of  profit  without  any  additional  political, 
social,  economic  or  religious  importance.   It  is  the  Board's  function 
to  determine  whether  a  general  welfare  benefit  can  be  derived  from 
this  somewhat  debatable  means  of  control  and  whether  the  ends  sought 
are  great  enough  so  as  to  limit  rights  connected  with  speech.   The 
legislation  in  its  final  form  must  be  certain  in  the  statutory 
criteria  of  guilt  (V/inters  y.  New  York.  333  U.S.  507;  Katzev  v. 
Los  Angeles,  52  Cal .  2d  360)  and  if  so,  in  my  opinion,  the  regula- 
tion would  be  a  permissible  exercise  of  legislative  power  by  the 
Board  of  Supervisors  within  constitutional  limits. 

To  summarize  the  foregoing,  it  is  my  opinion  that 
existing  state  statutes  have  not  pre-empted  the  field  so  as 
to  preclude  the  Commission  from  performing  the  activities  set 
forth  in  paragraphs  1,  2  and  3A  of  your  r  ^uest. 
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You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


*ro:   Honorable  Leo  T.  McCarthy 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 


rJS/TJB 
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April  10,  1964 


SUBJECT:   REFUSE  COLLECTION  AND  DISPOSAL  ORDINANCE; 
INTERPRETATION  OF  TERM  "REFUSE";  MATERIALS 
ALLOWED  TO  BE  PLACED  IN  DEBRIS  BOXES 

Dear  Sir: 

This  is  in  response  to  your  letter  in  which  you  point  out 
that  the  Finance  Committee  has  been  considering  a  proposed  amendment 
to  the  Public  Works  Code  which  would  add  regulations  relating  to 
idebris  boxes  and  the  transportation  of  waste  material  and  to  which 
you  attached  a  draft  of  proposed  ordinance  submitted  to  the  Committee 
by  a  representative  of  the  Scavengers  Protective  Association  and  the 
Sunset  Scavenger  Company.   In  your  letter  you  request  my  opinion  on 
ithe  following  question: 

"It  will  be  helpful  to  the  Committee  in  its  con- 
sideration of  the  proposed  legislation  if  you  will 
let  it  have  your  opinion  as  to  what  material  may  and 
may  not  be  loaded  and  transported  in  debris  boxes, 
assuming  that  the  attached  ordinance  were  to  be  enacted 
and  were  to  include  Section  802  defining  authorized  uses, 
particularly  in  view  of  the  provisions  of  the  initiative 
refuse  collection  and  disposal  ordinance  adopted  Nov- 
ember 8,  1932,  and  subsequently  amended," 

OPINION 

Under  the  terms  of  the  Refuse  Collection  and  Disposal 
Ordinance  adopted  by  the  people  on  November  8,  1932,  as  amended,  it 
lis  unlawful  for  any  person  to  dispose  of  refuse  as  defined  in  the 
ordinance  except  in  the  manner  therein  provided,  and  it  is  made  un- 
lawful for  any  person  other  than  a  refuse  collector  licensed  by  the 
Director  of  Public  Health  to  transport  through  the  streets  or  collect 
or  dispose  of  refuse  as  so  defined.   Specific  exceptions  to  the  fore- 
going are  waste  paper  or  other  refuse  naving  a  commercial  value  and 
refuse  which  is  incinerated  by  the  owner  of  a  building  on  the  premises 
where  produced.   Likewise,  debris  and  waste  construction  material  are 
excluded  from  the  definition  of  refuse  as  contained  in  the  ordinance. 

Under  the  provisions  of  Section  185  of  the  Charter  no  ini- 
tiative, ordinance  or  measure  or  declaration  of  policy  approved  by  the 
electorate  can  be  amended  or  repealed  except  by  vote  of  the  electorate, 
unless  such  ordinance  or  measure  shall  otherwise  provide.  The  ordi- 
nance of  1932,  as  amended,  does  not  so  provide.   Consequently  the 
Board  of  Supervisors  is  without  power  to  authorize  collection  of 
refuse  as  defined  in  the  ordinance  by  other  than  a  licensed  refuse 
collector. 
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Section  802  of  the  ordinance  attached  to  your  letter  is 
consistent  with  this  limitation  on  the  power  of  the  Board  of  Super- 
visors as  it  limits  the  authorized  uses  for  debris  boxes  to  the  load- 
ing and  transporting  of  waste  materials  derived  from  the  construction- 
reconstruction,  alteration  or  demolition  of  real  property  structures. 
This  type  of  material  is  specifically  excluded  from  the  definition  of 
the  term  "refuse"  in  section  1  of  the  initiative  ordinance. 


t 


There  is  also  concurrently  being  considered  by  the  Finance 
ommittee  an  alternative  draft  of  ordinance  regulating  debris  boxes, 
hich  provides  in  section  725,5  thereof  that  the  ordinance  shall  "be 
interpreted  in  accordance  v^7ith  the  provisions  of  the  Initiative  Ord- 
iance  respecting  refuse  collection  and  disposal  adopted  November  8, 
!1932,  as  amended,  and  shall  not  be  interpreted  to  authorize  the  load- 
ing or  transporting  of  any  refuse  as  therein  defined  by  other  than 
duly  licensed  collectors." 

I         Your  inquiry  as  to  "what  material  may  and  may  not  be  loaded 
'and  transported  in  debris  boxes"  undoubtedly  refers  to  this  pro- 
vision of  the  alternative  draft  of  ordinance. 

It  would  of  course  be  impossible  to  list  or  categorize  in 
any  specific  manner  all  the  types  of  materials  included  in  the  gen- 
eral definition  of  the  term  "refuse"  as  set  forth  in  the  ordinance, 
and  the  following  can  only  be  offered  as  general  guidelines  with 
relation  to  the  interpretation  and  specific  application  of  the  term 
as  used  in  the  ordinance.   Section  1  defines  refuse  as  follows: 

"The  term  'refuse'  as  used  in  this  ordinance  shall 
be  taken  to  mean  all  waste  and  discarded  materials  from 
dwelling  places,  households,  apartment  houses,  stores, 
office  buildings,  restaurants,  hotels,  institutions  and 
all  commercial  establishments,  including  waste  or  dis- 
carded food,  animal  and  vegetable  matter  from  all  kitchens 
thereof,  waste  paper,  cans,  glass,  ashes,  and  boxes  and 
cuttings  from  trees,  lawns  and  gardens.   Refuse  as  used 
herein  does  not  include  debris  and  waste  construction 
materials,  including  wood,  brick,  plaster,  glass,  cement, 
wire,  and  other  ferrous  materials,  derived  from  the  con- 
struction of  or  the  partial  or  total  demolition  of  build- 
ings or  other  structures." 

'it  is  to  be  initially  noted  that  there  is  a  specific  delineation  of 
material  constituting  refuse  in  the  clause  "including  waste  or  dis- 
carded food,  animal  and  vegetable  matter  from  all  kitchens  thereof, 
, waste  paper,  cans,  glass,  ashes,  and  boxes  and  cuttings  from  trees, 
jlawns  and  gardens."  The  word  "including",  following  a  general  term, 
ican  be  interpreted  as  a  word  of  enlargement  or  specifying  a  part, 
or  it  can  be  interpreted  as  a  word  of  restriction  or  limitation. 
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(See  Powers  v.  Charron,  135  A. 2d  829;  In  re  Martinez,  56  C.A.2d  473.) 
If  the  restrictive  interpretation  were  adopted  here,  the  only  material 
that  the  producer  would  be  required  to  deliver  to  the  refuse  collector 
i^70uld  be  the  materials  specifically  identified,  which  are  essentially 

i  'garbage"  as  that  term  is  customarily  defined  and  understood.  How- 
>ver,  it  is  the  general  rule  that  the  word  "including"  is  applied  as 
I  word  of  restriction  when  it  is  manifest  that  the  particular  terms 
lave  reference  to  subjects  embraced  within  the  meaning  of  the  general 
term.   (See  Application  of  Central  Airlines.  185  P. 2d  919.) 

I         This  principle  cannot  be  invoked  in  the  present  situation 
as  the  definition  of  "refuse"  contained  in  Webster  s  New  International 
Dictionary,  Second  Edition,  indicates  that  garbage  and  ashes  are  not 
usually  contemplated  when  the  term  is  used.   That  definition  is  as 
{Eollows: 

I         "Refuse.   That  which  is  refused  or  rejected  as  useless; 
worthless  matter;  rubbish;  scum;  dregs,  leavings,  etc.   In 
the  U.S.  the  term  refuse,  with  reference  to  the  waste  of 
municipalities,  is  usually  used  to  include  practically  all 
wastes  except  garbage  and  ashes;  in  England  all  wastes 
except  sewage." 

It  is  accordingly  reasonable  to  conclude  that  the  specific  delineation 
Df  what  are  essentially  garbage  materials  was  inserted  in  section  1  of 
the  ordinance  in  view  of  Webster's  definition  of  the  term  "refuse", 
/jhich  would  ordinarily  exclude  such  materials.   Further,  the  histori- 
cal background  to  the  initial  legislation  regulating  the  disposition 
Df  refuse  in  San  Francisco  would  indicate  that  the  term  is  used  in  the 
broad  sense  and  the  words  "all  waste  and  discarded  materials"  are  the 
controlling  words  in  the  section. 


I 


The  first  ordinance  controlling  the  subject  was  Ordinance 
^o.  5367  (New  Series),  adopted  by  the  Board  of  Supervisors  on  May  2, 
1921.  This  ordinance  defined  refuse  in  exactly  the  same  manner  as 
does  the  existing  ordinance  insofar  as  the  type  of  materials  is  con- 
cerned.  Its  purpose,  as  indicated  by  the  records  in  the  office  of 
the  Clerk  of  the  Board  of  Supervisors,  was  primarily  for  the  control 
Df  rates  and  was  preceded  by  a  long  period  of  studies  and  analyses  of 
the  rates  charged  by  scavengers,  which  were  alleged  to  be  excessive. 
These  studies  and  analyses  were  made  of  the  cost  of  collecting  wet 
garbage  and  of  collecting  rubbish,  which,  at  that  time,  were  charged 
separately,  and  the  recommended  rate  that  evolved  from  these  studies 
and  analyses  and  that  was  adopted  by  the  Board  of  Supervisors  was  a 
combined  rate  for  both  types  of  collection.   It  is  obvious  from  this 
background  that  refuse  as  defined  in  the  1921  ordinance  contemplated 
both  rubbish  and  garbage  collection,  and  as  the  existing  ordinance 
iiefines  refuse  in  the  same  way  insofar  as  the  material  collected  is 
concerned,  the  same  interpretation  should  be  accorded  the  term  under 
the  present  ordinance. 
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Consequently,  it  is  my  opinion  that  all  waste  and  discarded 
materials  from  the  dwellings  and  establishments  enumerated  in  sec- 
tion 1  are  included  within  the  contemplation  of  the  term  "refuse", 
land  not  merely  those  specifically  identified. 

In  determining  the  nature  of  the  material  contemplated 
within  the  phrase  "waste  and  discarded  material,"  it  is  necessary  to 
consider  not  only  the  definition  of  these  terms,  but  also  the  material 
terms  embraced  within  such  definitions.  Webster's  New  International 
Dictionary,  Second  Edition,  defines  the  pertinent  terms  as  follows: 

"Waste.   Refuse  from  places  of  human  or  animal  habita- 
tion; specif.,  garbage;  ashes;  rubbish;  sewage;  as,  barn- 
yard wastes." 

"Garbage.   Offal;  as  the  entrails  of  an  animal  or 
fish;  refuse  animal  or  vegetable  matter  from  a  kitchen, 
market  or  store;  often,  loosely,  offal  mixed  with  other 
refuse,  as  ashes,  paper,  tin  cans,  etc.;  hence,  anything 
worthless  or  filthy;  refuse." 

"Rubbish.  Waste  or  rejected  matter;  anything  worth- 
less or  valueless;  trash,  debris;  specif.,  fragments  of 
building  material  or  ruined  buildings." 

"Discard.   To  cast  off  or  dismiss  as  useless  or  no 
longer  of  service;  to  put  aside;  reject,  get  rid  of;  .  .  . 
to  put  or  throw  aside  or  away,  esp.  as  useless  or  outworn, 
something  which  one  already  has." 

Common  to  all  the  foregoing  definitions  is  the  concept  that 
Jrefuse  be  that  material  which  is  worthless  to  the  owner  and  considered 
ho  longer  of  use  or  service  to  him.   Implicit  in  this  concept,  in  the 
specific  application  of  the  term  under  the  ordinance,  would  be  the 
jinitial  determination  by  the  owner  or  producer  that  the  material  is 
worthless  and  of  no  further  use  or  value  to  him  and  an  intent  to  dis- 
ipose  of  the  material  as  refuse.   Thus,  a  householder  possessing  used 
[toys,  clothing  or  similar  articles  may  make  a  determination  that 
iwhile  the  material  is  of  no  further  service  to  him,  he  wishes  to 
dispose  of  it  to  some  charitable  or  other  organization  or  individual 
|for  further  use  or  service  by  such  organization  or  individual  either 
as  a  donation  or  for  a  consideration.   Such  disposition  is  permissible 
under  the  ordinance  as  the  householder  has  not  treated  the  material 
as  refuse  or  disposed  of  it  as  such.   Thus  in  the  English  case  of 
Filbey  v.  Combe,  2  Mees .  &  W.  677,  683,  the  court  in  construing  the 


application  of  the  term  "rubbish"  pointed  out: 

"The  word  'rubbish'  in  the  metropolitan  paving  act, 
57  Geo.  3,  c.  29,  §§  59,  60,  entitling  scavengers  to  dust, 
ashes,  rubbish,  etc.,  within  certain  districts  means  'such 
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things  as  are  in  the  contemplation  of  the  owner  rubbish, 
and  which  he  desires  to  dispose  of  in  that  character. 
If  there  be  any  other  purpose  to  which  the  dust,  etc., 
can  be  applied  except  treating  it  merely  as  rubbish,  he 
has  a  right  to  do  so  either  where  it  is  produced  or  on 
any  other  premises.   If  it  be  combustible  as  a  fuel,  he 
has  a  right  to  use  it  on  any  premises  he  may  have.   The 
right  of  the  scavenger  only  attaches  when  the  owner  has 
no  use  for  the  articles  mentioned  in  the  act  except  as 
rubbish."' 

This  same  concept  with  reference  to  the  application  of  the 
term  "rubbish"  is  expressed  in  the  California  case  of  In  re  Pedrosian, 
124  Cal.App.  692,  at  pages  698,  699,  where  the  court  points  out  as 
i follows: 

I 

"Under  the  ordinance  rubbish  is  defined  as  'waste 
material  and  refuse  of  every  character  collected  or 
accumulated  within  the  city,  except  garbage,'   The 
provisions  of  another  ordinance  show  what  substances 
are  excluded  as  garbage.  .  .   There  is  nothing  in  the 
ordinance  which  requires  the  abandonment  of  any  property. 
So  long  as  an  owner  desires  to  retain  his  property  he 
may  do  so;  and  there  is  nothing  to  prevent  him  from 
making  a  bona  fide  sale  of  it.   But  he  may  not  accumulate 
and  retain  large  quantities  of  rubbish.  When  refuse  has 
been  deposited  for  collection  as  rubbish  by  the  owner, 
it  may  be  regarded  as  abandoned  by  him.   The  definition 
of  rubbish  as  waste  material  or  refuse  comprehends  an 
abandonment  of  the  property  as  valueless." 

I         In  this  connection  it  is  to  be  noted  that  the  ordinance 
specifically  provides  in  section  3  "that  it  shall  be  optional  with 
the  producer  or  landlord  to  deliver  waste  paper  or  other  refuse 
having  a  commercial  value  to  a  refuse  collector,  and  the  producer 
|Or  landlord  may  dispose  of  the  same  in  any  manner  he  may  see  fit," 

In  Opinion  No.  1225,  dated  February  3,  1958,  it  was  in- 
dicated that  the  term  "commercial  value"  was  used  in  the  foregoing 
context  in  the  sense  of  commercial  value  to  the  collector.   I  cannot 
agree  with  this  conclusion.   The  commercial  value  of  property  has  been 
defined  as  the  expectation  of  income  from  it  (In  re  Chicago  &  N.  W. 
Ry .  Co . .  126  F.2d  351),  and  its  sale  value  regarded  as  a  business 
proposition  (N.  Y.  Central  R.  R.  Co.  v.  Thompson,  282  N.Y.S.  269). 
In  the  context  above  quoted,  it  is  obvious  that  the  term  "commercial 
value"  is  used  in  the  sense  of  sale  value,  and  it  is  my  interpreta- 
Jtion  of  the  clause  that  the  term  is  used  therein  in  the  sense  of  sale 
lvalue  to  the  owner,  who  is  the  person  whose  rights  are  being  regulated 
by  the  section. 
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As  above  indicated,  "refuse",  generally  considered,  would 
aot  include  material  which  the  producer  thereof  could  sell  or  dispose 
of   for  a  consideration  to  himself.   However,  section  3  of  the  1932 
ordinance  provides  in  part  that  waste  food,  animal  and  vegetable 
patter  must  be  removed  daily  from  the  place  where  created,  collected, 
and  placed  in  a  metal  can  for  collection  by  a  refuse  collector.   Pro- 
jiuced  in  sufficient  quantities,  this  material  has  a  commercial  value 
CO  the  producer,  and,  in  point  of  fact,  restaurants,  hotels  and  insti- 
tutions do  dispose  of  such  material  on  a  commercial  basis.  The 
specific  exception  then  of  refuse  having  a  commercial  value  from  the 
requirement  that  this  type  of  material  be  disposed  of  to  the  refuse 
':ollector  was  necessary  to  preserve  and  continue  the  right  of  pro- 
ducers of  it  on  a  large  scale  to  dispose  of  it  on  a  commercial  basis. 

That  the  teirm  "commercial  value"  was  intended  to  refer  to 
chis  type  of  material  is  indicated  by  the  history  of  the  refuse  col- 
lection and  disposal  legislation.   Thus  the  1921  Legislative  Ordinance 
ind  the  1927  Initiative  Ordinance  merely  regulated  the  disposition  and 
:ollection  of  refuse  from  dwelling  places,  households  and  apartment 
louses.   Neither  of  these  ordinances  made  a  specific  exception  for 
refuse  having  a  commercial  value,  and  the  clause  in  question  in  both 
)f  these  ordinances  read  as  follows:   "that  it  shall  be  optional  with 
:he  householder  or  landlord  to  deliver  waste  paper  to  the  refuse  col- 
.ector,  and  the  householder  or  landlord  may  dispose  of  the  same  in  any 
lanner  he  may  see  fit," 


In  the  1932  Referendum  Ordinance  the  definition  of  the  term 
'refuse"  was  broadened  to  include  waste  and  discarded  materials  from 
stores,  office  buildings,  restaurants,  hotels,  institutions,  and  all 
:ommercial  establishments.   In  the  same  ordinance  the  clause  in  ques- 
;ion  was  amended  to  read  as  it  now  reads,  namely,  "that  it  shall  be 
)ptional  with  the  producer  or  landlord  to  deliver  waste  paper  or  other 
refuse  having  a  commercial  value  to  a  refuse  collector,  and  the  pro- 
lucer  or  landlord  may  dispose  of  the  same  in  any  manner  he  may  see  fit 
fit."   (Words  added  underscored,)   Obviously,  the  exception  of  refuse 
laving  a  commercial  value  was  inserted  in  the  ordinance  at  this  time 
.n  recognition  of  the  then  existing  practice  of  the  designated  estab- 
iishments  engaging  in  the  disposition  of  garbage  on  a  profitable 
tommercial  basis. 

Further,  the  interpretation  of  the  term  "commercial  value" 
IS  being  commercial  or  sale  value  to  the  ovmer  is  necessary  to  import 
:ertainty  to  the  ordinance  and  to  effectuate  its  purpose  in  conformity 
Tith  the  basic  rule  of  statutory  construction  that  statutes  must  be 
',iven  a  reasonable  interpretation,  one  which  will  carry  out  the  intent 
)f  the  legislators  and  render  them  valid  and  operative  rather  than 
.lefeat  them,   (See  Rose  v.  State  of  California.  19  Cal.2d  713;  Gage  v. 
Tor dan,  23  Cal.2d  794.)   The  manifest  purpose  of  the  1932  ordinance 
>n  refuse  collection  and  disposal  is  to  control,  in  the  interest  of 
)ublic  health  and  safety,  the  collection,  transportation  and  disposal 
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of  refuse  by  providing  for  compulsory  disposition  under  controlled 
rates  to  licensed  refuse  collectors  who  are  required,  and  have  a 
right,  to  collect  such  material  on  designated  routes,  and  who,  under 
Ithe  provisions  of  Section  292  of  the  Health  Code,  are  required  to 
transport  it  through  the  streets  in  vehicles  meeting  prescribed 
health  and  safety  standards. 

If  the  term  "commercial  value"  were  to  be  interpreted  as 
relating  to  commercial  or  sale  value  to  the  collector,  the  ordinance 
would  be  incapable  of  proper  enforcement  and  the  rights  of  collection 
granted  licensed  refuse  collectors  on  designated  routes  would  be 
meaningless.   Under  such  interpretation  it  could  not  be  determined 
until  the  disposition  and  collection  process  had  been  completed  and 
the  material  collected  had  been  finally  disposed  of  by  the  collector 
whether  or  not  such  collection  and  disposition  would  have  been  in 
compliance  with  the  provisions  of  the  ordinance,  that  is,  whether  or 
not  the  collector  ultimately  sold  it  on  a  commercial  basis.   Practical 
enforcement  under  such  circumstances  would  be  impossible.   On  the 
other  hand,  to  relate  the  question  of  compliance  with  the  ordinance  to 
the  facts  as  they  exist  at  the  time  the  producer  delivers  the  material 
to  the  collector  and  to  the  nature  of  the  transaction  between  the  pro- 
ducer and  the  collector  makes  enforcement  of  the  ordinance  and  the 
carrying  out  of  its  manifest  purpose  possible. 

Accordingly,  you  are  advised  that  while  debris  and  waste 
construction  material  may  be  loaded  and  transported  in  debris  boxes, 
other  material  abandoned  or  discarded  by  the  owner  or  producer  thereof 
and  deposited  by  him  for  collection  as  refuse  must  be  collected  by  a 
Licensed  refuse  collector  under  the  provisions  of  the  1932  ordinance 
irrespective  of  whether  or  not  such  refuse  m.aterial  is  ultimately 
salvaged  and  sold  by  the  collector.   Such  material  could  not  be  de- 
posited and  transported  in  debris  boxes  under  the  provisions  of  the 
alternative  draft  of  ordinance  now  pending  before  the  Finance  Com- 
Tiittee  unless  such  boxes  wore  utilized  for  the  purpose  by  licensed 
refuse  collectors  and  the  said  boxes  met  all  the  requirements  of  the 
law  for  the  disposition  of  refuse  and  its  transportation  through  the 
streets  of  the  City  and  County  of  San  Francisco. 

Another  question  involved  in  your  request  relates  to  the 
DOwer  of  the  Board  of  Supervisors  to  restrict  the  use  of  debris  boxes 
to  the  loading  and  transporting  of  waste  material  derived  from  the 
construction,  reconstruction,  alteration  or  demolition  of  real 
property  structures. 

The  Board  of  Supervisors  has  broad  powers  with  relation  to 
:he  regulation  of  the  use  of  the  streets  for  the  benefit  of  the  public, 


I 
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Section  24  of  the  Charter  specifically  provides: 

"The  Board  of  Supervisors  shall  regulate,  by 
ordinance,  the  issuance  and  revocation  of  licenses 
and  permits  for  the  use  of,  obstruction  of  or  encroach- 
ment on  public  streets  and  places,  exclusive  of  the 
granting  of  franchises  governed  by  other  provisions 
of  this  charter;  ..." 

In  the  case  of  Laura  Vincent  Co.  v.  City  of  Selma,  43  C.A, 
2d  473,  476,  the  court,  in  commenting  on  the  broad  powers  of  the  legis- 
lative body  to  control  the  use  of  the  streets,  pointed  out  as  follows: 

"A  city  council  has  broad  general  powers  with 
respect  to  maintaining  streets  and  sidewalks  for  the 
use  of  the  public,  prohibiting  and  preventing  en- 
croachments upon  or  obstructions  in  or  to  such  side- 
walks and  streets,  and  providing  for  the  removal  of 
such  obstructions.  ...   It  is  also  well  settled 
that  any  regulation  designed  to  carry  out  this  power 
must  have  a  just  relation  to  the  object  in  view  and 
have  a  reasonable  tendency  to  preserve  or  protect 
the  public  safety  or  convenience," 

Under  the  police  power,  classification  having  some  reason- 
able basis  cannot  be  held  discriminatory,  and  unless  it  is  shown  to 
be  wholly  arbitrary,  such  classifying  is  a  proper  and  sometimes 
essential  means  of  exercising  controls. 

In  re  Cardinal,  170  Cal.  519  (1915),  where  a  San  Francisco 
ordinance  required  operators  of  jitneys  to  furnish  surety  bonds  but 
no  such  bonds  were  required  for  taxicabs  or  other  vehicles  for  hire, 
held  that  the  requirement  was  reasonable  as  applying  to  all  jitneys; 
that  classification  merely  separated  one  group  from  another  but  did 
not  discriminate  against  any;  and  that  where  there  is  need  to  regu- 
late any  activity,  however  lawful,  involving  use  of  the  public 
streets,  the  legislature  can  use  any  reasonable  basis  for  classifying 
and  restraining. 

The  Board  of  Supervisors  has  authority  to  permit  use  of 
public  streets  for  private  profit  and  it  may  grant  permission  to 
occupy  the  city's  streets  for  private  gain  where  such  use  and  occupa- 
tion is  consistent  with  the  public  convenience  and  need. 

Use  of  public  streets  for  private  gain  is  not  the  exercise 
of  any  property  right  in  the  permittee;  it  is  a  privilege  extended 
by  the  governmental  entity  upon  whatever  terms  and  conditions  are 
jdeemed  by  it  desirable  and  in  the  public  interest. 
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In  People  v.  Galena,  24  C.A.2d  Supp.  770,  775,  it  was  said: 

"Streets  and  highways  are  for  the  use  of  the  traveling 
public,  and,  as  members  of  the  public,  all  persons  in  like 
situation  have  equal  rights  to  use  the  streets  and  highways 
in  a  reasonable  manner  in  the  customary  way,   (13  Cal.Jur, 
371.)   However,  the  common  right  to  use  streets  in  the 
ordinary  way  is  quite  different  from  the  right  to  use  them 
as  a  place  of  business  for  private  gain.   Ordinary  usage 
is  the  right  of  allj  but  there  is  no  vested  or  constitutional 
I   right  to  subject  a  street  to  the  conduct  of  private  business. 
Such  use,  when  authorized,  is  a  special  or  extraordinary 
privilege.   It  is  an  added  easement  or  burden  on  the  street, 
and  is  not  comparable  to  the  right  to  conduct  lawful  business 
on  private  property.   Use  of  a  public  street  for  private 
enterprise  may  under  some  circumstances  redound  to  the 
public  good;  but  nevertheless  it  is  a  special  privilege 
peculiarly  subject  to  regulation,  and  one  which  may  be 
granted  on  reasonable  terms  or  entirely  withheld." 

The  present  wording  of  Section  802  of  the  proposed  draft  of 
odinance  regulating  debris  boxes  attached  to  your  letter  limits  use 
0  these  boxes  to  waste  material  derived  from  real  property  structures . 
A  above  indicated,  it  is  within  the  power  of  the  Board  of  Supervisors 
t  attach  to  the  privilege  of  using  the  streets  whatever  conditions  it 
dems  reasonable  for  protection  of  the  public  interest.   Consequently, 
i  the  Board  finds  that  the  proposed  limitation  upon  the  kind  of 
mterial  which  may  be  placed  in  debris  boxes  has  a  reasonable  tendency 
t  preserve  or  protect  the  public  safety,  convenience  or  welfare,  it 
i  within  its  power  to  impose  such  limitation  and,  in  my  opinion,  its 
dtermination  would  not  be  disturbed  by  a  court. 
I 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 

.'o:   Mr.  Robert  J.  Oolan 
Clerk  of  the  Board 
Board  of  Su];-ervisors 
San  Francisco,  Calif. 
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SUBJECT:   PURCHASER  IS  NOT  REQUIRED  TO  ENTER  INTO  AN  AGREEMENT 
UNDER  SECTION  88  OF  THE  CHARTER  IN  CONNECTION  WITH 
LOANED  EXHIBITS  TO  THE  DE  YOUNG  MUSEUM  AND  THE 
CALIFORNIA  PALACE  OF  THE  LEGION  OF  HONOR 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Controller  is  now  requiring  that  encumbrance 
documents  relating  to  loaned  exhibits  at  the  de  Young 
Museum  and  the  California  Palace  of  the  Legion  of  Honor 
be  accompanied  by  a  copy  of  the  agreement  with  the 
loaner  of  the  exhibit  material, 

"In  the  past,  when  this  was  not  required,  the 
approval  of  the  Purchaser  was  Purchaser's  acknowledg- 
ment that  the  specific  transaction  did  not  require 
competitive  bidding. 

"Now  that  agreements  are  to  accompany  the  encum- 
brance document  it  would  appear  that  they  are  thus  made 
part  of  the  document  and  pose  certain  questions  as 
follows : 

"1.   Should  Purchaser  enter  into  the  agreement 
under  Section  88  of  the  Charter  or  do 
Sections  50  and  51  give  this  power  to  de 
Young  and  the  Legion  of  Honor?  ' 

OPINION 

The  question  posed  by  you  as  Purchaser  is  whether  you  are 
required  under  Section  88  of  the  Charter  to  enter  into  contracts  or 
agreements  with  the  lenders  of  exhibit  materials  furnished  to  the 
California  Palace  of  the  Legion  of  Honor  and  the  de  Young  Museum, 
hereafter  referred  to  as  the  Museums.   These  agreements  basically 
set  forth  the  responsibility  that  the  Museums  undertake  relative  to 
the  exhibits  that  are  loaned  to  them  and  in  some  cases  contain  a 
provision  for  the  payment  of  a  rental  for  these  exhibits. 

The  authority  to  administer  these  Museums  by  a  Board  of 
Trustees  is  found  in  Sections  50  and  51  of  the  Charter.   Section  50 
refers  to  the  Palace  of  the  Legion  of  Honor  and  Section  51  to  the 
de  Young  Museum.   Basically,  these  sections,  insofar  as  they  set 
forth  the  powers  of  the  trustees,  are  identical.   The  applicable 
portion  of  Section  51  reads  as  follows: 
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"The  board  shall  have  exclusive  charge  of  the  said 
memorial  museum,  the  lands  set  aside  therefor,  and  its 
affairs,  and  of  all  real  and  personal  property  there- 
under belonging,  or  which  may  be  acquired  by  loan,  pur- 
chase, gift,  devise,  bequest,  or  otherwise,  when  not 
inconsistent  with  the  terms  and  conditions  of  the  loan, 
gift,  devise  or  bequest.   The  trustees  shall  have  power 
to  insure  loan  exhibits  against  any  risk  .  .  , 

"It  is  the  intention  that  the  administration  and 
control  of  the  M.  H.  de  Young  Memorial  Museum  shall  be 
continued  with  the  powers  granted  and  under  the  condi- 
tions imposed  by  the  terms  of  the  donations  and 
accepted  by  the  city  and  county." 

From  the  above  language  it  is  evident  that  the  trustees  of 
'  these  two  Museums  have  been  given  wide  powers  in  their  management 
and  control  of  the  affairs  under  their  charge.  Unless  the  Charter 
restricts  these  powers  in  some  other  section,  it  would  appear  that 
agreements  such  as  are  being  discussed  here  would  be  matters  ex- 
clusively under  the  control  of  the  trustees  concerned.   You  have 
raised  the  question  whether  Section  88  may  act  as  a  restriction  on 
the  trustees  and  require  you  to  enter  into  these  agreements.   The 
pertinent  portion  of  Section  88  dealing  with  this  subject  is  the 
first  sentence  of  the  first  paragraph,  which  reads  as  follows: 

"The  purchaser  of  supplies  shall  purchase  all 
materials,  supplies  and  equipment  of  every  kind  and 
nature,  and  enter  into  agreements  for  all  contractual 
services  required  by  the  several  departments  and 
offices  of  the  city  and  county,  except  as  in  this  sec- 
tion otherwise  provided." 

I  This  sentence  breaks  down  into  two  general  categories  to 

which,  as  indicated,  certain  exceptions  are  provided  for  elsewhere 
in  the  section.   These  two  basic  fields  in  which  the  Purchaser  is 
given  authority  are  (1)  the  "purchase  of  all  materials,  supplies  and 
equipment  of  every  kind  and  nature"  and  (2)  to  "enter  into  agreements 
for  all  contractual  services  required  by  the  several  departments  and 

i  offices  of  the  city  and  county."  We  are  not  concerned  at  this  time 
with  the  exceptions  which  are  provided  for  elsewhere  in  the  section. 
Consequently,  unless  the  agreements  with  the  lenders  fall  into 
either  of  the  categories  of  transactions  described  in  Section  88, 
the  Purchaser  is  not  a  necessary  party  to  their  execution. 

The  verb  "purchase"  is  commonly  used  to  mean "to  buy,  ac- 
quire, obtain  title.    It  implies  acquisition  of  title.   (See 
Anderson  v.  Badger,  88  Cal.  App.  2d  736,  744.)   In  these  agreements 
no  title  is  acquired  by  the  trustees  or  the  city  and  county;  conse- 
quently these  transactions  by  the  trustees  would  not  come  under  the 
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first  category  of  the  powers  of  the  Purchaser  in  Section  88.   The 
second  category  to  which  the  Purchaser  is  charged  with  the  duty  of 
performing  is  the  entering  into  of  contractual  services.   These 
seirvices  are  not  as  easily  definable  as  a  purchase.   However  they 
have  been  defined  as  signifying  "the  act  or  means  of  supplying 
some  general  demand,  the  supply  of  needs;  use;  things  required  for 
use;  provision,  organizatio~Ji,  or  apparatus  for  conducting  some 
public  utility,  as,  gas,  railway,  telephone,  or  water  service." 
(See  79  Corpus  Juris  Secundum,  page  1141.)   Under  this  definition 
I  do  not  believe  that  any  contractual  service  is  being  rendered  to 
the  Museums  pursuant  to  the  terms  of  obligation  that  are  contained 
in  the  agreements  made  with  the  lenders  of  the  exhibits. 

Therefore,  I  advise  you  that  nothing  in  the  Charter,  and 
particularly  Section  88  thereof,  requires  that  you,  as  Purchaser, 
enter  into  agreements  with  the  lenders  of  exhibits  to  the  Museums. 
The  Board  of  Trustees  of  the  Museums,  pursuant  to  the  language  of 
Sections  50  and  51,  have  the  authority  to  enter  into  these  agree- 
ments subject  only  to  the  fiscal  and  budget  provisions  of  the 
Charter. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  T.  F.  Conway 

Purchaser  of  Supplies 

270  City  Hall 

San  Francisco,    California  94102 
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May  11,  1964 


SUBJECT:   MUNICIPAL  C07JRT  BUDGET  ESTIMATE,  AUTHORITY  OF  KAYCR 
RELATIVE  THERETO  AND  POWER  OF  BOARD  OF  SUPERVISORS 
TO  ALLOW  AMOUNTS  REQUESTED  BY  COURT 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"Honorable  Albert  A.  Axelrod,  Acting  Presiding 
Judge  of  the  Municipal  Court,  has  called  the  attention 
of  our  Finance  Conimittee  to  requirements  of  the 
California  Government  Code,  particularly  Sections  68073 
and  71002  thereof,  which  pertain  to  the  duty  of  the 
Board  of  Supervisors  to  provide  suitable  quarters  and 
necessary  supplies  and  equipment  for  the  Municipal 
Courts. 

•'In  connection  therewith.  Judge  Axelrod  has  stated 
that  the  Mayor  has  deleted  from  the  budget  of  the  Munici- 
pal Court,  or  reduced  in  amount,  several  items,  equipment 
and  supplies.   It  is  his  contention  that  the  Mayor  has 
no  authority  to  do  so,  and  that  the  Board  of  Supervisors 
can  and  must  restore  the  items  to  the  amounts  requested 
by  the  Court. 

"Will  you  kindly  advise  us  whether  or  not  Judge 
Axelrod' s  contention  is  correct?" 

OPINION 

i         Your  request  embodies  two  separate  inquiries:   (1)  Does 
^the  Mayor  under  the  authority  of  Section  69  of  the  Charter  have 
the  power  to  pass  upon  items  submitted  by  the  Municipal  Court  in 
its  budget  estimates?   (2)  Must  the  Board  of  Supervisors  restore 
the  items  requested  by  the  court  and  approve  them  in  the  amounts 
so  requested? 

Section  68073  of  the  Government  Code  reads  in  part  as 
follows: 

"In  each  county  the  board  of  supervisors  shall 
provide  suitable  rooms  for  holding  the  superior, 
municipal  and  justice  courts,  for  the  chambers  of  the 
judges  of  said  courts  and  for  court  attendants,  together 
with  sufficient  attendants,  heat,  light,  furniture,  fur- 
nishings, equipment,  stationery,  supplies,  and  other 


I 


OPINION  NO.  64-8 
May  II,  1964 
Page  2 

personal  property,  for  said  rooms  and  chambers  and  for 
the  transaction  of  the  business  of  the  courts. 

"If  the  board  of  supervisors  of  any  county  does  not 
provide  suitable  rooms  for  holding  the  superior,  municipal 
or  justice  courts,  for  the  chambers  of  the  judges  of  said 
courts  and  for  the  court  attendants,  together  with  suf- 
ficient attendants,  furniture,  furnishings,  heat,  light, 
equipment,  stationery,  supplies  and  other  personal  property, 
for  said  rooms  and  chambers  and  for  the  transaction  of  the 
business  of  the  courts,  the  courts  or  the  judge  or  judges 
of  such  courts  may  direct  the  sheriff  of  the  county  to 
provide  the  same.   The  expenses  incurred  in  providing 
the  same,  certified  by  the  judge  or  judges  to  be  correct, 
are  a  charge  against  the  county  treasury,  and  shall  be 
paid  out  of  the  general  fund." 

Section  71002,  Government  Code,  which  pertains  particularly 
to  the  Municipal  Court,  reads  as  follows: 

"The  board  of  supervisors  shall  provide  suitable 
quarters  for  the  municipal  courts  and  justice  courts, 
including  heating,  lighting,  and  janitorial  services, 
and  shall  supply  them  with  furniture,  books,  and  supplies 
necessary  for  carrying  out  their  duties,  including 
supplies  and  equipment  for  the  preparation  and  main- 
tenance of  duplicate  records  of  the  court  or  a  division 
of  the  court  when  sessions  are  held  at  more  than  one 
place." 

Research  has  disclosed  no  case  wherein  the  courts  have 
:onstrued  the  power  and  duty  of  the  Board  of  Supervisors  under 
Sections  68073  and  71002,  Government  Code,  as  they  apply  to  the 
furnishing  to  the  courts  of  the  essential  equipment  and  supplies 
needed  to  carry  out  its  responsibilities.   However,  these  sections 
3r  their  predecessor  sections  have  been  the  subject  of  numerous 
Interpretations  relative  to  the  furnishing  of  suitable  quarters  for 
the  judges.   In  Simpson  v.  Hite.  36  Cal.  2d  125,  certain  groups  in 
Los  Angeles  petitioned  the  court  to  direct  the  Registrar  of  Voters 
to  omit  a  proposed  initiative  ordinance  from  the  ballot  relative  to 
the  repealing  of  certain  resolutions  previously  enacted  by  the  board 
Df  supervisors.   These  resolutions  had  designated  a  certain  site 
for  the  erection  of  the  Municipal  and  Superior  Court  buildings.   In 
granting  the  petition  the  Supreme  Court  stated  on  page  129  of  its 
ppinion: 

"The  state  Legislature  has  declared  the  legislative 
j    policy  applicable  here:   that  the  board  of  supervisors 
I    shall  provide  suitable  quarters  for  the  municipal  and 
superior  courts." 
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pnd  continuing  in  its  opinion  on  page  130: 

"Here  the  state  has  acted  to  establish  the  basic 
policy  and  has  vested  the  responsibility  for  carrying 
j    out  that  policy  in  a  board  of  supervisors." 

j         In  County  of  San  Pi ego  v.  Perrigo,  155  C.A.  2d  644,  the 
District  Court  ot  Appeal  in  its  opinion  referring  to  Simpson  v.  Hite. 
supra,  stated  at  page  647: 


"The  Supreme  Court  of  California  has  held  that  the  board 
of  supervisors  of  a  county  is  required  by  law  to  provide 
adequate  quarters  for  superior  and  municipal courts. 
(Citations  omitted.)   This  duty  is  mandatory,  explicit 
and  imposed  by  law.   A  provision  in  a  contract  designed 
to  prevent  the  board  of  supervisors  from  performing  that 
1    duty  would  be  contrary  to  law  and  unenforceable." 

The  purported  authority  under  which  the  Mayor  passes  on  the 
Dudget  estimates  of  the  court  is  found  in  Section  69  of  the  Charter. 
Ihis  section  after  reciting  the  manner  in  which  the  departments  and 
offices  of  the  City  shall  submit  their  budget  estimates  and  the 
nanner  in  which  the  Controller  shall  consolidate  such  budget  esti- 
nates  and  send  them  to  the  Mayor,  provides: 

"The  mayor  shall  hold  such  public  hearings  on 
these  budget  estimates  as  he  may  deem  necessary  and 
may  increase,  decrease,  or  reject  any  item  contained 
in  the  estimates,  ..." 

The  effect  of  this  language  of  Section  69,  if  it  were  held 
to  apply  to  the  budget  estimates  of  the  Municipal  Court,  would  be  to 
place  a  barrier  between  the  action  of   the  state  Legislature  in  its 
enactment  of  Sections  68073  and  71002,  Government  Code,  and  the 
administrative  action  of  the  Board  of  Supervisors  in  carrying  out 
the  legislative  directive.   This  barrier  could  very  well  frustrate, 
if  not  defeat,  the  action  of  the  state  Legislature. 

The  question  of  what  equipment  and  supplies  the  courts  are 
entitled  to,  in  order  that  they  might  properly  function  as  courts, 
has  been  mandatorily  and  explicitly  imposed  by  state  law  upon  the 
Board  of  Supervisors  alone.    (See  Lavine  v.  Jessup,  161  C.A.  2d  59, 
65.)   It  is  elementary  law  that  a  Charter  provision  cannot  control 
any  act  imposed  by  state  law  unless  it  is  authorized  by  the  Con- 
stitution.   (See  Galli  v.  Brown,  110  C.A.  2d  764,  777.)    The 
equipping  of  the  municipal  court  with  the  things  necessary  for  its 
operation  is  not  granted  to  the  City  and  County  of  San  Francisco  by 
jthe  Constitution.   On  tha  contrary,  the  Constitution  gives  the 
power  of  self-preservation  to  the  court,  which  power  is  further 
■spelled  out  in  the  statutes  of  the  state  referred  to  in  this  opinion. 
l(See  Milhollen  v.  Riley,  211  Cal.  29  and  Government  Code  Sections 

,16807 3  and  71002.) 
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Therefore,  I  advise  you  that  Section  69  of  the  Charter, 
Lnsofar  as  it  provides  that  the  Mayor  may  reject  or  amend  budget 
estimates,  has  no  application  to  budget  estimates  submitted  by  the 
^nicipal  Court  for  equipment  or  supplies.  After  these  estimates 
lave  been  consolidated  by  the  Controller  they  must  be  fcrv7arded  by 
:he  Mayor  to  the  Board  of  Supervisors  in  the  amounts  submitted  by 
:he  court. 

In  answering  the  second  part  of  your  request,  I  refer  to 
:hose  cases  which  dealt  with  the  question  of  the  furnishing  of 
suitable  quarters  for  the  courts.   In  these  cases  the  courts  have 
oade  it  clear  that  the  Board  of  Supervisors  possesses  the  discretion 
Ln  its  determination  as  to  v?hnt  it  deems  .'suitable.   By  the  same 
reasoning,  when  the  proposed  budget  estimates  of  the  Mijnicipal  Court 
Eor  supplies  and  equipment  are  received  by  the  Board  of  Supervisors, 
:he  Board  is  not  under  any  duty  to  iiiso  facto  appropriate  the  full 
imount  requested.   The  Board  of  Supervisors  "Has  the  same  discre- 
:ionary  power,  which  the  courts  have  previously  determined  they 
jossess  in  those  cases  involving  the  furnishing  of  "suitable 
luartars,"  to  determine  what  "supplies"  and  "equipment"  are 
sufficient"  for  the  courts.   Such  discretionary  power  is  set  forth 
jy  the  Appellate  Court  in  its  opinion  in  lavine  v.  Jessup,  161  C.A. 
'.d  59,  at  page  65: 

"'Tliere  is  no  doubt  that  the  duty  of  providing  adequate 
quarters  for  courts  is  mandatory,  explicity  and  imposed 
by  law  on  the  county.    It  has  no  choice  in  the  matter. ' 
However,  the  court  continued:   'Such  state  law  leaves  to 
the  boards  of  supervisors  to  determine  in  each  case  what 
is  required  to  constitute  "suitable  quarters."'" 

Based  upon  the  language  of  Sections  68073  and  71002, 
lovernment  Code,  and  the  authority  in  the  cases  that  have  considered 
the  powers  of  the  Board  of  Supervisors  yzndcz   these  sections,  I  advise 
rou  that  the  Board  of  Supervisors  is  not  required  to  allow  the  items 
ff  the  lyftjnicipal  Court  budget  in  the  amc-;rats  requested.   The  Board  of 
lupervisors  must  exercise  sound  iudgmout  and  discretion,  based  upon 
.nformation  supplied  by  the  court  as  to  the  need  for  these  supplies 
ind  equipment  in  determining  the  amoi;nts  to  be  allowed.   Upon  GJch  a 
letermination  the  Board  of  Super  rigors  my  .appropriate  such  amounts 
IS  in  its  opinion  will  meet  the  eeaentic-l   needs  and  will  be  sT^"j"\':ient 
jor  the  court  to  perform  its  judicial  ■ivT.ctions  hs   a  separate  ara  of 
[overnment . 

P^espectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 
0:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 
235  City  Hall 
Ij    San  Francisco  2,  California 
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May  15,  1964 


SUBJECT:   LEGALITY  OF  ALLOWING  THE  ADMINISTRATION  OF  CRIMINAL 

JUSTICE  COMMITTEE  OF  THE  SAN  FRANCISCO  BAR  ASSOCIATION 
TO  USE  OFFICE  SPACE  IN  THE  ADULT  PROBATION  DEPARTMENT 
FOR  THE  PURPOSE  OF  A  FACT-FINDING  PROJECT  RE  PERSONS 
CHARGED  WITH  A  CRIME  WHO  CANNOT  AFFORD  BAIL 


Dear  Sir: 

Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"I  am  in  receipt  of  a  letter  which  is  herein  enclosed, 
from  the  Administration  of  Justice  Committee  of  the  San 
Francisco  Bar  Association  requesting  the  use  of  space  in 
the  offices  of  the  Adult  Probation  Department  for  a  period 
from  June  15th,  1964,  to  October  1st,  1965. 

"The  purpose  of  this  request  is  to  develop  a  study  of 
a  bail  project  which  is  in  effect  in  New  York  City. 

"I  am  desirous  of  ascertaining  whether  the  facilities 
of  a  public  agency,  such  as  the  Adult  Probation  Department 
of  the  City  and  County  of  San  Francisco,  can  allow  private 
individuals  to  use  the  facilities  of  this  Department  for 
their  impending  study. 

"Inasmuch  as  there  is  a  legal  aspect  attached  to  this 
request,  I  am  desirous  of  obtaining  an  expression  from  your 
office  as  to  the  legality  and  feasibility  of  this  request." 

The  letter  to  which  you  refer  is  from  Irving  F.  Reichert, 
Jr.,  Chairman  of  the  Committee  on  the  Administration  of  Criminal 
Justice  of  the  Bar  Association  of  Snn  Francisco.   It  reads: 

"As  Chairman  of  its  Committee  on  the  Administration 
of  Criminal  Justice,  I  am  writing  on  behalf  of  the  Bar 
Association  of  San  Francisco  to  request  the  use  of  space 
in  your  offices  to  house  the  operations  of  the  bail  pro- 
ject with  which  you  are  familiar.  We  would  like  to  have 
the  use  of  two  of  your  unoccupied  offices  for  a  period 
commencing  approximately  June  15,  1964  and  ending  approxi- 
mately October  1,  1965. 

"The  use  of  these  offices  would  be  for  the  staff  of 
a  fact  finding  project  designed  to  provide  judges  with 
verified  information  about  persons  charged  with  crime  who 
cannot  afford  to  post  bail.  The  situation  that  we  are 
trying  to  find  a  remedy  for  is  one  which  the  United  States 
Attorney  General's  Committee  on  Poverty  and  the  Administration 
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of  Criminal  Justice  has  described  in  these  terms:  'In 
probably  no  other  important  aspect  of  judicial  admin- 
istration are  the  rights  and  privileges  of  persons 
predicated  so  frankly  and  directly  on  the  financial 
resources  the  individual  is  able  to  command.  ,  .  That 
modern  bail  administration  places  the  accused  with 
limited  means  at  sharp  disadvantage.  .  .can  scarcely 
be  doubted. ' 

"We  are  currently  applying  to  the  San  Francisco 
Foundation  for  a  grant  to  finance  the  project  from 
approximately  June  20  to  September  20,  1964.  The  pro- 
ject will  be  under  the  sponsorship  of  the  San  Francisco 
Bar  Association  Foundation  and  the  project  director 
will  be  Mr.  William  Hopper,  a  Parole  Officer  for  the 
State  of  California,  who  is  also  currently  working 
part  time  for  his  doctorate  in  Criminology  at  the 
University  of  California.  Mr.  Hopper  has  applied, 
with  the  approval  of  Dean  Joseph  Lohman  and  Dr.  A, 
Lamont  Smith  of  the  School  of  Criminology,  to  the 
National  Institute  of  Mental  Health  for  a  grant  which 
would  fund  the  project  for  an  additional  twelve  months 
after  the  grant  from  the  San  Francisco  Foundation  ex- 
pires.  It  is  our  present  hope  that  during  this  fifteen 
month  period,  the  project  would  prove  its  worth  and  tuat 
the  City  and  County  of  San  Francisco  would  then  operate 
it  through  your  office. 

"From  your  office,  we  are  asking  only  for  space. 
The  project  would  not  constitute  a  drain  in  any  way  on 
your  budget  or  manpower.  We  would  hope,  of  course,  to 
be  able  to  consult  regularly  with  you  in  order  to  ob- 
tain the  benefit  of  your  vast  experience  in  the  problems 
with  which  we  will  be  dealing. 

"If  any  waivers  of  liability  or  releases  are  desired 
by  you,  I  am  sure  that  there  will  be  no  difficulty  in 
obtaining  them. 

"I  hope  that  you  will  be  able  to  honor  this  request. 
We  are  looking  forward  to  working  closely  together  wi  h 
you  in  this  project,  which  we  in  the  Bar  Association 
sincerely  feel  can  bring  about  a  solution  to  a  problem 
which  creates  such  great  inequities  in  the  administration 
of  criminal  justice." 

OPINION 

In  my  opinion  it  is  lawful  for  the  Cit:y  to  permit  the 
Committee  on  the  Administration  of  Criminal  Justice  of  the  Bar 
Association  of  San  Francisco  to  occupy  space  in  the  Adult  Proba- 
tion Department  at  the  Hall  of  Justice  for  the  purpose  of  making 
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the  bail  study  to  which  you  refer. 

However  the  permission  should  come  from  the  Board  of 
Supervisors  in  the  form  of  a  resolution,  recommended  by  you, 
inasmuch  as  the  powers  of  the  City  and  County,  save  those  re- 
served to  the  people  or  delegated  to  other  officials,  boards  or 
commissions,  are  vested  in  the  Board  of  Supervisors.   (Charter 
§9.)   In  this  instance  I  believe  there  is  no  other  officer, 
board  or  commission  empowered  to  give  this  permission. 

As  respects  the  propriety  of  the  Board's  permitting 
private  individuals  to  use  space  in  the  Adult  Probation  Depart- 
ment, I  believe  the  determinative  consideration  is  the  fact  that 
the  study  which  they  will  make  is  not  a  commercial  undertaking 
but  is  one  which  is  sponsored  by  a  non-profit  bar  association, 
having  as  its  objective  improvement:  in  the  administration  of 
criminal  justice,  and  which  can  therefore  qualify  as  a  public 
purpose. 

The  general  principle  applicable  to  judicial  review 
in  such  cases  is  that  The  question  as  to  whether  the  perfor- 
mance of  an  act  or  the  accomplishment  of  a  specific  purpose 
constitutes  a  'public  purpose,'  and  the  method  by  which  such 
action  is  to  be  performed  or  purpose  accomplished,  rests  in  the 
judgment  of  the  city  council,  and  the  judicial  branch  will  not 
assume  to  substitute  its  judgment  for  that  of  the  governing  body 
unless  the  latter 's  exercise  of  judgment  or  discretion  'is  shown 
to  have  been  unquestionably  abused.     (City  of  Roseville  y. 
Tulley,  55  C.  A.  2d  601,  608;  Piper  v.  HildebrandTTTO  C.  A.  2d 
645,  549;  City  of  Oakland  v.  Williams ,  "206  Carr3l5,  327,  332- 
33.) 

You  are  accordingly  advised  that  if  the  Board  of  Super- 
visors determines  that  the  objective  of  the  proposed  project  of 
the  Bar  Association  is  a  public  purpose  in  which  the  City  and 
County,  as  a  subdivision  of  the  State  of  California,  is  inter- 
ested, and  for  which  the  use  of  facilities  in  your  department 
should  be  permitted,  that  determination  and  permission  would  be 
lawful . 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 

To :  Mr .  John  D .  Kavanaugh 
Chief  Probation  Officer 
880  Bryant  Street,  Room  200 
San  Francisco,  California  94103 

GILB/t^SVJ 
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June  5,  1964 

SUBJECT:   WHETHER  PROPERTY  KNOWN  AS  ALTA  STREET  EXTENSION  HAS 

BEEN  DEDICATED  AND  ACCEPTED  AS  A  CITY  STREET;  LIABILITY 
FOR  MAINTENANCE  THEREOF 

gentlemen: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Streets  Committee  of  the  Board  has  for  consider- 
ation a  request  that  the  city  accept  the  dedication  of 
the  Alta  Street  extension  110  feet  westerly  of  its  wes- 
terly termination  and  declare  same  to  be  an  open  public 
street. 

"There  appears  to  be  some  disagreement  as  to  the 
legal  status  of  the  area  in  question,  and  the  Streets 
Committee  will  appreciate  your  investigation  and  report 
as  to  whether  or  not  in  your  opinion  the  subject  prop- 
erty is  privately- owned  or  has,  in  fact,  been  impliedly 
dedicated  to  the  city  as  a  public  street.  Further  de- 
tails on  this  matter  are  contained  in  our  File  173-62, 
which  we  will  be  happy  to  make  available  to  you  in  your 
investigation." 

OPINION 

On  July  1,  1957,  my  predecessor  in  office  wrote  a  letter 
:o  the  Streets  Committee  in  which  he  concluded  that  there  was  a 
)otential  liability  on  the  City  for  a  dangerous  and  defective  con- 
iition  of  the  subject  area  and  that  the  City  could  expend  public 
:unds  in  eliminating  the  defective  condition.  This  conclusion  was 
jased  on  the  common  law  concept  of  implied  dedication  and  implied 
Acceptance  of  the  area  as  a  public  street. 

The  ruling  was  of  course  premised  on  the  factual  situa- 
:ion  as  it  then  appeared  and  on  the  case  law  as  it  then  existed 
expressed  in  the  Supreme  Court  decision  of  Union  Transportation 
:o.  v.  Sacramento  County.  42  Cal.  2d  235  (1954).   In  that  case 
the  court  held  that  the  county  was  liable  for  an  injury  occurring 
m  a  defective  road  and  bridge  which  it  found  had  been  impliedly 
iedicated  and  impliedly  accepted  by  the  county  as  a  county  road, 
ihe  court  pointed  out  that  the  essentials  to  a  common  law  dedica- 
:ion,  an  offer  by  the  owner  of  the  land  clearly  and  unequivocally 
Indicated  by  his  words  or  acts  to  dedicate  the  land  to  a  public 
ise  and  an  acceptance  by  the  public  of  the  offer,  were  established 
ty   the  evidence  presented  in  the  case. 


I 
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Since  the  rendition  of  the  aforesaid  ruling  of  my 
predecessor  a  different  factual  situation  has  been  presented  and 
there  has  been  a  significant  change  in  statutory  law  which  has 
the  effect  of  abrogating  the  decision  in  the  Union  Transportation 
case. 

In  connection  with  the  factual  situation  as  it  relates 
to  the  question  of  implied  dedication,  it  is  to  be  noted  that 
the  ruling  of  my  predecessor  contained  a  caveat  that  in  order  to 
eliminate  any  uncertainty  and  establish  the  essential  animus 
dedicandi,  the  intent  to  dedicate,  in  a  positive  way,  that  quit 
claim  deeds  should  be  secured  from  the  owners  of  any  record  title 
to  the  strips  of  land  involved. 

The  Board's  file  establishes  that  efforts  to  secure 
such  quit  claim  deeds  were  unsuccessful  and  in  the  present  pro- 
ceeding, which  was  instituted  on  behalf  of  the  owner  of  the 
property  adjacent  to  the  southerly  line  of  the  area,  the  owners 
of  the  property  abutting  the  area  and  of  the  area  itself  resisted 
the  proposal  to  treat  the  area  as  a  public  street.  They  point  to 
the  fact  that  the  area  is  a  cul-de-sac,  110  feet  in  length  and 
19,5  feet  in  width,  and  contend  that  it  is  and  always  has  been  a 
private  road  limited  in  its  use  to  the  occupants,  owners,  licensees 
and  invitees  of  the  property  in  question. 

These  contentions  are  compatible  with  the  physical 
characteristics  of  the  area.  Visual  inspection  reveals  that  the 
so-called  extension  dead  ends  at  a  house  situated  at  the  end  of 
the  extension,  that  it  provides  access  only  to  this  dwelling  and 
to  the  front  or  rear  entrances  of  other  dwellings  abutting  the 
area,  that  the  central  part  of  the  area  has  been  planted,  that  the 
area  is  barricaded  to  vehicular  travel  by  a  low  fence,  and  that 
the  fence  is  posted  with  signs  designating  the  area  as  private 
property  and  prohibiting  the  entry  of  unauthorized  persons. 

Under  such  circumstances,  I  do  not  believe  that  an 
implied  dedication  of  the  subject  area  as  a  public  street  could 
be  factually  established  at  the  present  time.   It  should  also  be 
pointed  out  that  the  doctrine  of  "implied  acceptance"  by  a  public 
entity  so  as  to  create  liability  for  maintenance  of  such  street 
has  been  changed. 

i        Following  the  decision  in  the  Union  Transportation  case, 
which  was  decided  in  1954,  the  Legislature  at  its  1955  session 
amended  Section  941  of  the  Streets  and  Highways  Code  to  provide: 
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"No  public  or  private  road  shall  become  a  county 
highway  until  and  unless  the  board  of  supervisors, 
by  appropriate  resolution,  has  caused  said  road  to  be 
accepted  into  the  county  road  system;  nor  shall  any 
county  be  held  liable  for  failure  to  maintain  any  road 
unless  and  until  it  has  been  accepted  into  the  county 
road  system  by  resolution  of  the  board  of  supervisors." 

At  the  next  general  session  of  the  Legislature  in  1957 
it  made  comparable  provision  with  reference  to  city  streets  by 
the  enactment  of  Section  1806  of  the  Streets  and  Highways  Code 
(Stats.  1957,  ch.  1397)  which  became  effective  September  11,  1957. 
That  section  reads  as  follows: 

"No  public  or  private  street  or  road  shall  become 
a  city  street  or  road  until  and  unless  the  governing 
body,  by  resolution,  has  caused  said  street  or  road  to 
be  accepted  into  the  city  street  system;  nor  shall  any 
city  be  held  liable  for  failure  to  maintain  any  road 
unless  and  until  it  has  been  accepted  into  the  city 
street  system  by  resolution  of  the  governing  body." 

The  inclusion  of  "public  .  .  .  street  or  road"  and  the 
embracive  reference  to  "any  road"  in  the  wording  of  Section  1806 
clearly  indicate  that  it  applies  to  streets  or  roads  existing  on 
the  effective  date  of  the  section  as  well  as  those  created  after 
the  said  effective  date. 

Accordingly,  you  are  advised  it  is  my  opinion  that  the 
area  in  question  is  not  a  city  street  or  road  and  that  the  City 
and  County  has  no  liability  for  the  maintenance  thereof. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Attention  of  Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 


TJB 
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SUBJECT:   TRIAL  BY  POLICE  COMMISSION  SUBSEQUENT  TO  DISCIPLINARY 
ACTION  OF  CHIEF  UNDER  SECTION  155  OF  CHARTER 

Gentlemen: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Section  155  of  the  Charter  of  the  City  and  County 
of  San  Francisco,  as  amended  in  1963,  reads  in  part  as 
follows: 

'"provided,  hov;ever,  that  the  chief  of  each  respec- 
tive department  for  disciplinary  purposes  may  suspend 
a  member  for  a  period  not  to  exceed  ten  days  for  viola- 
tion of  the  rules  and  regulations  of  his  department. 
Any  member  so  suspended  shall  have  the  right  to  appeal 
such  suspension  to  the  fire  commission  or  to  the  police 
commission,  as  the  case  may  be,  and  have  a  trial  and 
hearing  on  such  suspension.  Written  notice  of  appeal 
must  be  filed  within  10  days  after  such  suspension  and 
the  hearing  of  said  appeal  must  be  held  within  30  days 
after  the  filing  of  said  notice  of  appeal.   If  the  com- 
mission shall  reverse  or  alter  the  finding  of  the  chief, 
it  shall  in  the  case  of  a  reversal  and  in  other  cases  it 
may  in  its  discretion,  order  that  the  member  affected  be 
paid  salary  for  the  time  of  his  suspension.   In  the  event 
the  chief  should  exercise  such  power  of  suspension,  the 
member  involved  shall  not  be  subject  to  any  further  dis- 
ciplinary action  for  the  same  offense.' 

"The  Police  Commission  requests  an  opinion  from  you 
as  to  the  following: 

"1.   If  an  officer  suspended  by  the  Chief  of  Police 
should  appeal  such  suspension,  as  provided  for  in  said 
section,  is  he  entitled  to  a  trial  De  Novo  before  the 
Police  Commission  or  should  the  Commission  merely  hear 
argument  on  the  justification  of  the  suspension. 

"2.   In  the  event  of  an  appeal  by  an  officer  and 
after  a  trial  De  Novo  or  argument  on  the  justification 
for  the  suspension,  whichever  is  applicable,  and  the 
Commission  finds  in  favor  of  the  Chief  of  Police,  does 
the  Police  Commission  have  the  power  to  increase  the 
length  of  suspension  imposed  by  the  Chief  of  Police." 
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0  P  I  N  I  0  H 

The  language  quoted  in  your  request  from  the  provisions 
of  Section  155  cf  the  Charter  was  added  to  the  section  by  a  recent 
amendment.   Under  these  provisions  of  section  155  the  chief  of  the 
department,  at  the  time  he  exercises  the  authority  vested  in  him  to 
suspend  an  employee,  is  not  required  to  conduct  any  trial  or  hear- 
ing. His  action  in  suspending  the  employee  is  summary  in  nature 
and  is  based  upon  those  facts  presented  to  him  relative  to  the 
alleged  violation  of  the  rules  and  regulations  of  the  department. 
This  power  of  the  chief,  however,  is  not  without  restraint.  The 
suspended  member  of  the  department  has  the  right  to  appeal  to  the 
iCommission  and  have  a  trial  and  hearing  on  his  suspension. 

The  appeal  authorized  by  section  155  to  the  Commission  is 
for  the  purpose  of  a  "trial  and  hearing"  by  the  Commission.  This 
action  by  the  Commission  requires  that  it  hear  and  weigh  the  evi- 
dence upon  which  the  chief  based  his  act  of  suspension. 

In  commenting  upon  what  constituted  a  hearing  in  a  dis- 
ciplinary matter,  the  Supreme  Court  in  LaPrade,  v.  Department  of 
Water  and  Power.  27  Cal.  2d  47,  at  pages  51  and  52  thereof,  stated: 

"Administrative  tribunals  exercising  quasi  judicial 
powers  which  are  required  to  make  a  determination  after  a 
hearing  cannot  act  on  their  own  information.  Nothing  may 
be  treated  as  evidence  which  has  not  been  introduced  as 
such,  inasmuch  as  a  hearing  requires  that  the  party  be 
apprised  of  the  evidence  against  him  in  order  that  he  may 
refute,  test  and  explain  it.   [Citing  cases.]  And  the 
action  of  such  a  tribunal  based  upon  the  report  of  an 
investigator,  assuming  it  is  competent  evidence  (see 
^Jalker  v.  City  of  San  Gabriel,  supra) ,  when  forming  the 
basis  for  the  tribunal's  determination,  is  a  denial  of 
a  hearing,  unless  it  is  introduced  into  evidence  and  the 
accused  is  given  an  opportunity  to  cross-examine  the  maker 
thereof  and  refute  it.   (Ekern  v.  McGovern,  154  Wis.  157 
[142  N.W.  595,  46  L.R.A.N.S.  /96J ;  see  case  cited  supra.) 
For  illustration  it  is  said  in  Morgan  v.  United  States, 
supra,  479: 

"'Congress  has  required  the  Secretary  to  determine, 
as  a  condition  of  his  action,  that  the  existing  rates  are 
or  will  be  "unjust,  unreasonable,  or  discriminatory".  If  and 
v7hen  he  so  finds,  he  may  "determine  and  prescribe  '  v.'hat 
shall  be  the  just  and  reasonable  rate,  or  the  maximum  or 
minimum  rate,  thereafter  to  be  charged.   That  duty  is  widely 
different  from  ordinary  executive  action.   It  is  a  duty  which 
carries  with  it  fundamental  procedural  requirements .  There 
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must  be  a  full  hearing.  There  must  be  evidence  adequate 
to  support  pertinent  and  necessary  findings  of  fact. 
Nothing  can  be  treated  as  evidence  which  is  not  intro- 
duced as  such.   United  States  v.  Abilene  &"So.  Ry.  Cq._, 
supra.   Facts  and  circumstances  vThich  ought'to  be  con- 
sidered must  not  be  excluded.   Facts  and  circumstances 
must  not  be  considered  which  should  not  legally  in- 
fluence the  conclusion.   Findings  based  on  the  evidence 
must  embrace  the  basic  facts  which  are  needed  to  sustain 
the  order. '" 

Therefore,  in  answer  to  your  first  question,  the  Com- 

jmission  is  required  to  conduct  a  "trial  and  hearing"  at  which  tiuie 

!it  must  determine  from  the  evidence  presented  by  the  chief  and  the 

appellant  whether  or  not  the  action  of  the  chief  in  suspending  the 

employee  was  properly  exercised  by  him.  This  must  be  a  full  hear- 

iing  and  all  elements  of  due  process  must  be  observed. 

The  trial  or  hearing  conducted  by  the  Commission  pursuant 
to  section  155  is  solely  on  the  question  of  the  suspension.  The 
Commission  on  the  appeal  is  only  authorized  to  reverse  or  alter 
the  finding  of  the  chief.  While  it  might  be  argued  that  the 
authority  to  alter  the  suspension  implies  the  authority  to  increase 
it,  I  am  of  the  opinion  that  the  language  following  the  provisions 
of  the  section  which  authorizes  the  Commission  to  reverse  or  alter 
and  which  reads  "if  the  commission  shall  reverse  or  alter  the  find- 
ing of  the  chief,  it  shall  in  the  case  of  a  reversal  and  in  other 
cases  it  may  in  its  discretion,  order  that  the  member  affected  be 
paid  salary  for  the  time  of  his  suspension"  clearly  shows  a  legis- 
lative intent  that  the  alteration  referred  to  in  the  section  may 
only  be  a  reduction  in  the  suspension  and  is  no  authority  for  the 
Commission  to  increase  the  penalty  originally  ordered  by  the  chief. 

I  advise  you,  therefore,  in  answer  to  your  second  ques- 
ition,  that  the  police  commission's  power  is  limited,  on  appeals 
taken  pursuant  to  the  language  of  section  155  from  a  suspension 
order  of  the  chief,  to  a  reversal  or  alteration  of  the  chief's  find- 
ing and  that  any  alteration  may  only  be  a  reduction  of  the  suspen- 
sion period  originally  ordered  by  the  chief. 

Respectfully  submitted. 


t. 


The  Police  Commission 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco.  California 


THOMAS  M.  O'CONNOR 
City  Attorney 


BJW/TATJ 


OPINION  NO.  64-12 
June  10,  1964 


lUBJECT:   WHETHER  EMPLOYEES  UNDER  SECTION  151.3  OF  THE  CHARTER  SENT 
HOME  FOR  THEIR  REGULAR  SHIFT  BECAUSE  THEY  HAD  WORKED  LONG 
OVERTIME  HOURS  IN  AN  EMERGENCY  ARE  ENTITLED  TO  REGULAR  PAY 
FOR  TH:\T  SHIFT 

lentlemen: 

In  November  1963  a  failure  occurred  in  Generator  No.  1  at 
he  Cherry  Powerhouse.    The  Public  Utilities  Commission  declared 
':hs  existence  of  an  emergency  and  repair  work  was  immediately  begun 

m  a  two-shift  basis  of  twelve  hours  per  shift,  seven  days  a  V7eek. 
?his  emergency  work  was  in  progress  between  November  2  and  Novem- 
ber 30,  1963. 

On  Monday,  December  2,  1963,  the  normal  schedule  of  work 
tssignments  was  resumed  and  certain  General  Utility  Mechanics  who 
fere  involved  in  the  emergency  work  returned  to  their  regular  assign- 
lents  at  Moccasin  Machine  and  Automotive  Shop.    During  that  day  it 
'as  discovered  that  further  repairs  at  Cherry  Powerhouse  were  nec- 
I'.ssary  and  certain  General  Utility  Mechanics,  after  working  their 
egular  eight-hour  shift  at  Moccasin,  were  requested  by  their 
upervisors  to  return  at  9:00  p.m.  for  further  emergency  work  at 
he  Cherry  Powerhouse.    The  employees  worked  until  6:30  a.m., 
lecember  3.    These  employees  returned  to  Moccasin  on  that  day  for 
heir  regular  work  assignments  and,  because  further  work  at  Cherry 
'owerhouse  was  necessary  the  evening  of  December  3,  the  men  were 
ent  home  before  completion  of  the  regular  shift  to  rest  for  that 
ight's  work.    They  reported  at  9:00  p.m.  and  worked  until  6:30  a.m. 
•ecember  4,  and  they  again  reported  at  Moccasin  for  their  regular 
orkday.    The  employees  were  again  sent  home  before  completion  of 
heir  regular  shift  since  there  was  a  possibility  that  the  employees 
ould  be  needed  for  further  emergency  work  the  evening  of  December  4. 

You  have  requested  my  opinion  with  regard  to  the  following 
juestion: 

"The  question  involved  here  is  whether,  under 
Section  151.3  of  the  Charter  and  the  contract  conditions 
governing  the  employment  of  these  craftsmen,  they  must 
be  paid  for  the  hours  they  were  sent  home  during  their 
regular  shift  or  whether  the  appointing  officer,  because 
of  the  emergency  nature  of  the  situation  as  explained  in 
Mr.  Kirkwood's  letter,  could  in  effect  lay  the  men  off 
and  not  be  bound  by  the  decision  in  Sheehan  vs.  City  and 
County." 
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OPINION 


City  and  County  employees  subject  to  section  151.3  of  the 
;harter  receive  the  rate  of  pay  established  by  collective  bargaining 
igreenents  v.'hich  is  generally  prevailing  and  being  paid  to  groups  or 
irafts  in  private  industry  doing  comparable  work.   The  employees  who 
ire  the  subject  of  your  request  are  entitled  to  the  benefits  of 
lection  151.3  since  there  exists  a  collective  bargaining  agreement 
?hich  covers  their  work  and  it  sets  a  rate  of  pay  on  a  weekly  basis 
for  this  type  of  work. 

In  Sheehsn  v.  City  and  County  of  San  Francisco,  124  Cal. 
^pp.2d  769,  referred  to  in  your  request^  the  City  refused  to  pay 
imployees  covered  by  the  provisions  of  section  151.3  any  V7ages  for 
in  Admission  Day  holiday  on  the  grounds  that  the  collective  bargaining 
igreement  did  not  specify  such  day  as  a  paid  holiday.   Section  151.3 
equires  that  the  basic  rate  of  pay  of  public  employees  thereunder 
hall  be  the  same  as  private  employees  (Adams  v.  Wolff,  84  Cal.  App. 
d  435)  and  the  court  in  the  Sheehan  case  held  that  the  employees 
ere  entitled  to  their  regular  pay  for  the  Admission  Day  holiday 
fccause  "there  is  nothing  in  any  of  the  bargaining  agreements  which 
rovides  for  any  deduction  in  the  weekly  pay  of  any  employee  by 
eason  of  the  employer  refusing  to  permit  the  employee  to  work  on  any 
ay  or  days  of  the  week." 

It  was  further  held  by  the  court  in  the  Sheehan  case  that 
0  deduction  may  be  made  from  the  employee's  salary  "where  the 
inployees  were  ready,  able  and  willing  to  work,  and  were  prevented 
rem  so  doing  by  the  employer  for  its  own  purposes."   The  court 
easoned  that  where  a  party  is  hired  to  perform  services  and  is 
revented  from  working  by  the  hirer,  the  hired  party  may  sue  on 
he  employment  contract  and  recover  the  agreed  compensation  even 
hough  no  service  has  been  performed  (Payne  v.  Pa the  Studios,  Inc. , 
Cal.  App.  2d  136). 

The  subject  employees  were  prevented  by  the  City  from 
•orking  their  regular  shift  in  order  thay  they  could  acquire  suf- 
icient  rest  to  perform  emergency  work  during  their  nonregular 
ork  hours.   Thus,  the  employees  were  prevented  from  working  for 
he  City's  own  purposes  and  benefit  and' through  no  fault  of  their 
wn.   Section  151.3  of  the  Charter  requires  that  a  city  employee 
ubject  to  that  section  receive  the  same  "basic"  rate  of  pay  as  a 
rivate  employee  (Adams  v.  Wolff,  supra)  and  therefore,  under  the 
ule  of  the  Sheehan  case,  it  is  my  opinion  that  the  subject  employees 
re  entitled  to  receive  their  regular  basic  rate  of  pay  for  those 
ours  of  their  regular  shift  during  which  they  were  prevented  from 
orking  by  the  City  for  its  own  purposes. 

Respectfully  submitted. 


0:  Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 

CK/BJW 


THOMAS   M.    O'CONNOR 
City  Attorney 


OPINION  NO.  64-13 
June  15,  1964 

SUBJECT:   AUTHORITY  FOR  CITY  AND  COUNTY  OF  SAN  FRANCISCO  TO 
ACCEPT  A  DEED  OR  TO  LEASE  FROM  A  PRIVATE  DEVELOPER 
OPEN  SPACE  TO  BE  USED  AS  A  PUBLIC  PARK  AND  PLAYGROUND 

Gentlemen: 

Eichler  Homes  Incorporated  is  presently  planning  a 
moderate  priced  housing  project  to  be  located  on  the  corner  of 
Sunnydale  and  Schwerin  Avenues  in  Visitacion  Valley.   Included 
in  this  development  is  a  large  open  area  which  is  to  be  land- 
scaped by  the  developer  and  thereafter  maintained  as  a  park. 
The  developer  is  considering  deeding  this  portion  of  the  property 
to  the  City  and  County  of  San  Francisco  or  leasing  it  rent  free 
for  a  forty-year  period  so  that  the  City  could  or  would  install 
a  public  park  and  playground  thereon.  You  ask  that  I  advise  you 
whether  or  not  the  City  and  County  of  San  Francisco  could  accept 
such  a  deed  for  the  property  or  negotiate  a  lease  as  suggested 
by  the  developer. 

OPINION 

The  Charter  of  the  City  and  County  of  San  Francisco  in 
section  2  thereof  specifically  authorizes  the  City  and  County  to 
acquire  property  for  its  uses  from  any  person  who  desires  to  make 
a  gift  or  donation  thereof.  This  section  reads  in  part  as  follows: 

"The  City  and  County  of  San  Francisco  .  .  .  may^ 
.  .  .  receive  bequests,  gifts  and  donations  of  all  kinds 
1     of  property  in  fee  simple  or  in  trust  for  charitable  and 
P     other  purposes;  and  do  all  acts  necessary  to  carry  out 

the  purposes  of  such  gifts,  bequests  and  donations  .  .  ." 

Accordingly,  the  City  and  County  could  accept  the  area 
offered  by  the  developer  for  park  and  playground  purposes  if  your 
commission  made  a  finding  that  the  area  is  needed  and  could  be 
used  by  the  public  as  a  park  and  playground  and  the  Board  of 
Supervisors  by  resolution  authorized  such  acceptance. 

Section  91  of  the  Charter  authorizes  each  department 
of  the  City  to  purchase  or  lease  property  needed  for  its  purposes 
through  the  office  of  the  Director  of  Property.   Although  this 
section  apparently  contemplates  leases  for  which  a  rental  would 
be  paid,  it  also  constitutes  authority  for  a  lease  such  as  that 
suggested  by  the  developer,  where  no  rent  would  be  paid  during 
the  period  of  the  leasehold.   In  the  event  a  lease  were  negotiated 
for  the  period  suggested  by  the  developer,  the  Board  of  Super- 
visors must  authorize  the  execution  of  the  lease  by  resolution 
(see  Sec.  23.20,  Admin.  Code). 
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Therefore,  you  are  advised  that  the  City  and  County 
of  San  Francisco  can  either  accept  the  property  in  fee  by  a  deed 
from  the  developer  or  lease  it  from  the  developer  at  no  cost  for 
a  period  of  years,  after  following  the  procedure  as  hereinbefore 
outlined. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Recreation  and  Park  Commission 
McLaren  Lodge 
Golden  Gate  Park 
San  Francisco,  California  94117 
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OPINION  NO.  64-14 
June  26,  1964 


SUBJECT:   LEGALITY  OF  LEGISLATION  WHICH  PROHIBITS  THE  EMPLOYMENT 

OF  A  PERSON  WHO  REPEATEDLY  OFFERS  HIMSELF  FOR  EMPLOYMENT 
IN  PLACE  OF  AN  EMPLOYEE  INVOLVED  IN  A  LABOR  DISPUTE 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"This  office  has  received  a  communication  from 
Mr.  George  W.  Johns,  Secretary,  San  Francisco  Labor 
Council,  and  draft  of  proposed  legislation  relating 
to  the  employment  of  persons  to  replace  those  involved 
in  labor  disputes.  A  copy  of  the  proposed  measure  is 
attached  hereto  for  your  information  and  guidance. 

"The  matter  has  been  referred  to  the  Police  Committee 
and  the  members  thereof  would  appreciate  receiving  from 
you  a  written  opinion  whether  such  proposed  legislation 
may  be  legally  enacted  by  the  City  and  County  of  San 
Francisco." 

FORM  OF  ORDINANCE  AS  PROPOSED 

"It  is  hereby  ordained  by  the  People  of  the  City 
of  San  Francisco  that: 

"Sec.  1.  No  person,  partnership,  agency,  firm  or 
corporation,  or  officer  or  agent  thereof,  shall  recruit, 
procure,  supply  or  refer  any  person  who  customarily  and 
repeatedly  offers  himself  for  employment  in  place  of  an 
employee  involved  in  a  labor  dispute,  for  employment  in 
place  of  an  employee  involved  in  a  labor  dispute  in  which 
the  person,  partnership,  agency,  firm  or  corporation  is 
not  directly  interested. 

"Sec.  2. (a)  No  person,  partnership,  firm  or  cor- 
poration, or  officer  or  agent  thereof,  involved  in  a 
labor  dispute  shall  employ  in  place  of  an  employee 
involved  in  the  labor  dispute  any  person  who  customarily 
and  repeatedly  offers  himself  for  employment  in  the  place 
of  employees  involved  in  a  labor  dispute  or  shall  employ 
any  such  person  in  place  of  an  employee  involved  in  a 
labor  dispute  who  is  recruited,  procured,  supplied  or 
referred  for  employment  by  any  person,  partnership. 
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agency,  firm  or  corporation  not  directly  involved  in 
the  labor  dispute. 

"(b)  No  person  who  customarily  and  repeatedly 
offers  himself  for  employment  in  place  of  employees 
involved  in  a  labor  dispute  shall  take  or  offer  to 
take  the  place  in  employment  of  employees  involved  in 
a  labor  dispute. 

"Sec.  3.  No  person,  partnership,  firm  or  corpora- 
tion, or  officer  or  agent  thereof,  involved  in  a  labor 
dispute  shall  contract  or  arrange  with  any  other  person, 
partnership,  agency,   firm  or  corporation  to  recruit, 
procure,  supply  or  refer  persons  who  customarily  and 
repeatedly  offer  themselves  for  employment  in  place  of 
employees  involved  in  a  labor  dispute,  for  employment 
in  place  of  employees  involved  in  the  labor  dispute. 

"Sec.  4.  Any  person,  partnership,  agency,  fiirm  or 
corporation,  or  officer  or  agent  thereof,  who  shall 
violate  any  of  the  provisions  of  this  Ordinance  shall, 
upon  conviction  thereof,  be  subject  to  a  fine  not  to 
exceed  Five  Hundred  ($500.00)  Dollars,  or  imprisonment 
for  a  period  not  exceeding  ninety  (90)  days  or  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  Court." 

OPINION 

The  proposed  ordinance  is  intended  to  regulate  and 
prohibit  certain  strikebreaking  activities  and  relates  to  a 
person  who  customarily  and  repeatedly  offers  himself  for  emplojnnent 
in  place  of  an  employee  involved  in  a  labor  dispute.  The  ordinance 
forbids  (1)  any  person  or  agency  not  directly  involved  in  the  labor 
dispute  to  recruit  or  refer  the  described  person  for  such  employ- 
ment; (2)  an  employer  involved  in  a  labor  dispute  to  hire  the 
described  person  for  such  employment;  (3)  the  described  person 
from  seeking  such  employment;  and  (4)  any  person  or  organization 
involved  in  a  labor  dispute  to  contract  or  arrange  with  any  other 
person  or  organization  to  supply  the  described  person  for  such 
employment . 

Several  legal  questions  concerning  the  right  of  the 
Board  of  Supervisors  to  legislate  on  a  local  level  in  this  area 
of  labor-management  relations  are  presented.  This  opinion  will 
consider: 
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First,  the  power  of  the  Board  of  Supervisors  to 
legislate  concerning  the  basic  subject  matter  of 
the  ordinance  as  affected  by  the  California 
Constitution  and  laws; 

Second.  Federal  Constitution  and  statutes  as  affecting 
the  power  of  the  Board  of  Supervisors  to  legislate 
in  this  area;  and 

Third,  the  legality  and  form  of  the  ordinance  as 
proposed. 

1.  The  Power  of  the  City  and  County  of  San  Francisco  as  a 
Municipal  Corporation  to  Enact  General  Legislation  in 
This  Area. 

Ordinances  similar  in  character  to  the  proposed  ordinance 
have  been  enacted  by  municipalities  in  several  other  states.  The 
power  of  a  municipality  of  a  particular  state  to  enact  legislation 
depends,  of  course,  upon  the  constitution  and  laws  of  the  particular 
state.  The  City  and  County  of  San  Francisco  is  a  charter  city  and 
it  is  well  settled  under  the  Constitution  of  California  that  San 
Francisco  has  full  control  over  municipal  affairs  unaffected  by 
general  law  over  the  same  subject  matter,  and  further  that  the 
Charter  does  not  serve  as  a  grant  of  powers,  but  only  as  a  limita- 
tion of  its  home  rule  control  over  municipal  affairs  which  is 
derived  directly  from  the  Constitution  (West  Coast  Advertising  v. 
City  and  County  of  San  Francisco.  14  Cal.  2d  516) .   San  Francisco 
is  limited  in  so  far  as  municipal  affairs  are  concerned  only  by 
the  express  provisions  contained  in  its  own  Charter,  and,  of  course, 
the  provisions  of  the  State  and  Federal  Constitutions  applicable 
to  State  or  municipal  action  (Tevis  v.  City  and  County  of  San 
Francisco,  43  Cal.  2d  190,  196-19977 

Outside  the  field  of  municipal  affairs,  legislative  acts 
of  the  City  and  County  of  San  Francisco,  at  least  in  the  area  of 
police  power  regulations  are  governed  by  provisions  of  Article  XI, 
Section  11  of  the  Constitution,  which  reads  as  follows: 

"Any  county,  state,  town  or  township  may  make  and 
enforce  within  its  limits  all  such  local,  police, 
sanitary  and  other  regulations  as  are  not  in  conflict 
with  general  laws." 

In  Opinion  No.  62-39  of  July  27,  1962,  the  rules  concerning  the 
kinds  of  municipal  enactments  which  are  considered  in  California 
to  "conflict  with  general  laws,"  were  set  forth  as  follows: 


I 
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"The  question  then  is  whether  the  ordinance  conflicts 
with  the  general  law  within  the  meaning  of  Section  11  of 
Article  XI.  Conflict  is  held  to  exist  where  there  is  either 
an  actual  substantive  or  jurisdictional  conflict  between  the 
local  enactment  and  the  state  legislation  as  when  a  city 
attempts  to  legalize  an  act  the  Legislature  has  prohibited 
or  prohibits  an  act  the  Legislature  has  declared  lawful  or 
where  an  ordinance  and  a  state  law  each  make  criminal  and 
punish  the  same  conduct.   (See  Farmer  vs.  Behmer,  9  CA  773; 
Mountain  View  vs.  Southern  PaciHc  Co  ♦ ,  1  C.A.2d  317;  In  Re 
Means,  14  Cal.  2d  254;  In  Re  Sic.  73  C  142;  In  Re  Portnoy 
21  Cal.  2d  237.)   Conflict  is  also  held  to  exist  in  a  broader 
jurisdictional  sense  where  although  there  is  no  actual  sub- 
stantive or  jurisdictional  conflict  the  court  finds  either 
through  the  use  of  express  language  in  the  general  law  or 
by  implication  therefrom  that  the  Legislature  intended  to 
occupy  or  pre-empt  the  field  to  the  exclusion  of  local 
legislation  thereon.   (See   Pipoly  vs. .Benson,  20  Cal.  2d 
366.  Abbott  vs.  City  of  Los  Angeles,  53  Cal  2d  674; 
Tolman  vs.  Underbill,  39  Cal.  2d  708;  Chavez  vs.  Sargent, 
52  Cal.  2d  162;  In "Re  Lane,  58  A.C.  9775 

"In  the  case  of  In  Re  Lane,  just  decided  by  the  Supreme 
Court  after  rehearing,  the  court  held  that  an  ordinance  of 
the  City  of  Los  Angeles  prohibiting  sexual  relationships 
between  unmarried  persons  was  in  conflict  with  the  general 
laws  of  the  state  and  was  therefore  void.  The  court  pointed 
to  the  many  state  Penal  Code  sections  covering  the  criminal 
aspects  of  sexual  activity  and  held  that  they  were  so  ex- 
tensive in  scope  that  they  clearly  showed  an  intention  by 
the  Legislature  to  adopt  a  general  scheme  for  the  regulation 
of  the  subject  to  the  exclusion  of  local  legislation  thereon. 
The  court  reasoned  that  the  Legislature  had  determined  by 
implication  that  the  conduct  made  criminal  by  the  ordinance 
should  not  be  declared  criminal  anywhere  in  this  state.  The 
test  established  by  Mr.  Justice  McComb  on  the  question  of 
pre-emption  was  'the  whole  purpose  and  scope  of  the  Legis- 
lative scheme'  and  he  enunciated  the  principle  for  the  court 
that  'whenever  the  Legislature  has  seen  fit  to  adopt  a  general 
scheme  for  the  regulation  of  a  particular  subject,  the  entire 
control  over  whatever  phases  of  the  subjects  are  covered  by 
state  legislation  ceases  as  far  as  local  legislation  is  con- 
cerned.'  (Emphasis  added)  Chief  Justice  Gibson  in  a  con- 
curring opinion  expressed  his  version  of  the  principle  as 
follows:   'The  enactment  by  the  State  of  Legislation  consti- 
tuting a  comprehensive  and  detailed  general  plan  or  scheme 
with  respect  to  a  subject  shows,  without  more  an  intent  to 


OPINION  NO.  64-14 
June  26,  1964 
Page  5 

occupy  the  field,  leaving  no  room  for  local  regulation  re- 
gardless of  whether  there  is  an  express  declaration  to 
that  effect  by  the  Legislature.' 

***** 

"As  pointed  out  by  Chief  Justice  Gibson  in  his  con- 
curring opinion  in  the  Lane  case,  supra,  'Whether  a  parti- 
cular statute  or  group  of  statutes  is  sufficiently  compre- 
hensive to  show  an  intent  to  occupy  the  entire  field  is 
a  matter  which  cannot  properly  be  decided  upon  the  basis 
of  any  single,  precise  test.  Rather,  the  courts  must  rely 
upon  broad  general  principles  which  are  flexible  enough  to 
embrace  our  varied  and  rapidly  expanding  body  of  legisla- 
tion.'" 

Before  the  proposed  legislation  can  be  tested  as  against 
these  principles,  applicable  state  legislation  in  this  area  must  be 
reviewed.  The  Labor  Code  contains  provisions  which  may  be  regarded 
as  relevant  to  the  subject  matter  of  this  legislation: 


* 
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"§970,  Misrepresentations .  No  person,  or  agent  or 
officer  thereof,  directly  or  indirectly,  shall  influence, 
persuade,  or  engage  any  person  to  change  from  one  place 
to  another  in  this  State  or  from  any  place  outside  to  any 
place  within  the  State,  or  from  any  place  within  the 
State  to  any  place  outside,  for  the  purpose  of  working  in 
any  branch  of  labor,  through  or  by  means  of  knowingly 
false  representations,  whether  spoken,  written,  or 
advertised  in  printed  form,  concerning  either: 

"(a)  The  kind,  character,  or  existence  of  such 
work; 

"(b)  The  length  of  time  such  work  will  last,  or 
the  compensation  therefor; 

"(c)  The  sanitary  or  housing  conditions  relating 
to  or  surrounding  the  work; 

"(d)  The  existence  or  nonexistence  of  any  strike, 
lockout,  or  other  labor  dispute  affecting  it  and  pending 
between  the  proposed  employer  and  the  persons  then  or 
last  engaged  in  the  performance  of  the  labor  for  which 
the  employee  is  sought." 
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"§971.  Violation ;  misdeigeanor ;  penalty .  Any  person, 
or  agent  or  officer  thereof,  who  violates  section  970  is 
guilty  of  a  misdemeanor  punishable  by  a  fine  of  not  less 
than  twenty- five  dollars  ($25)  nor  more  than  five  hundred 
dollars  ($500)  or  imprisonment  for  not  more  than  six  months 
or  both." 

"§972.  Civil  penalty.   In  addition  to  such  criminal 
penalty,  any  person,  or  agent  or  officer  thereof  who  violates 
any  provision  of  section  970  is  liable  to  the  party 
aggrieved,  in  a  civil  action,  for  double  damages  resulting 
from  such  misrepresentations.   Such  civil  action  may  be 
brought  by  an  aggrieved  person  or  his  assigns  or  successors 
in  interest,  without  first  establishing  any  criminal 
liability." 

"§973.  Solicitation  of  employees  during  labor  dispute; 
required  statement  and  information.   If  any  person  adver- 
tises  for,  or  seeks  employees  by  means  of  newspapers, 
posters,  letters,  or  otherwise,  or  solicits  or  communicates 
by  letter  or  otherwise  with  persons  to  work  for  him  or  the 
person  for  whom  he  is  acting,  or  to  work  at  any  shop, 
plant,  or  establishment  while  a  strike,  lockout,  or  other 
trade  dispute  is  still  in  active  progress  at  such  shop, 
plant,  or  establishment,  he  shall  plainly  and  explicitly 
mention  in  such  advertisement  or  oral  or  written  solicita- 
tions or  communications  that  a  strike,  lockout,  or  other 
labor  disturbance  exists. 

"The  person  inserting  any  such  advertisement,  solici- 
tation, or  communication  in  a  newspaper,  on  a  poster,  or 
otherv7ise,  shall  insert  in  such  advertisement,  solicitation 
or  communication  his  own  name  and,  if  he  is  representing 
another,  the  name  of  the  person  he  is  representing  and  at 
whose  direction  and  under  whose  authority  he  is  inserting 
the  advertisement,  solicitation  or  communication.  The 
appearance  of  this  name  in  connection  with  such  advertise- 
ment, solicitation  or  communication  is  prima  facie  evidence 
as  to  the  person  responsible  for  the  advertisement, 
solicitation  or  communication." 

"§1551.  Definitions. 

"As  used  in  this  chapter,  'employment  agency'  or 
'agency'  means: 

"(a)  Employment  service  for  fee.  The  business  of 
conducting,  in  any  capacity,  an  intelligence  office. 
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employment  agency,  registry,  other  than  a  nurses' 
registry  as  defined  in  Chapter  5  (commencing  with 
Section  1710)  of  Part  6  of  Division  2  of  this  code, 
or  any  agency,  business,  or  office  which  procures, 
offers,  promises,  or  attempts  to  procure  employment  or 
engagements  for  others,  or  for  the  registration  of 
persons  seeking  to  procure  or  retain  employment  or 
engagement,  or  for  giving  information  as  to  where  and 
of  whom  such  help,  employment  or  engagement  may  be 
procured,  or  for  providing  employment  or  engagements, 
where  a  fee  or  other  valuable  consideration  is  exacted, 
or  attempted  to  be  collected,  directly  or  indirectly, 
for  such  services,  regardless  of  where  such  business  is 
conducted . 

"(b)   Employment  service  for  dues,  membership 
fees ,  etc .  Any  person,  service,  bureau,  organization, 
club,  or  school,  which  by  advertisement  or  otherwise 
offers,  as  one  of  its  main  objects  or  purposea,  to 
procure  employment  for  any  person  who  will  pay  for 
its  services,  or  that  collects  dues,  tuition,  or 
membership  or  registration  fees  of  any  sort,  where  the 
main  object  of  the  person  paying  the  same  is  to  secure 
employment . 

"(c)  Labor  contractor.  Any  person  who  acts  as  a  labor 
contractor. 

"(1)  Definition  of  labor  contractor.  A  labor 
contractor  is  any  person,  who,  for  a  fee  or  other 
compensation,  employs  an  individual  to  render  personal 
services  to,  for  or  under  the  direction  of  a  third  person. 

"(2)  Bona  fide  employees;  employees.  'Bona  fide 
employees'  or  ' employees ,'  when  used  with  reference  to 
the  employees  of  a  labor  contractor,  refers  to  the  em- 
ployees rendering  services  to  the  labor  contractor  and 
not  to  the  individuals  employed  by  the  labor  contractor 
to  render  personal  services  to,  for  or  under  the  direction 
of  a  third  person. 

"(3)   Employer.   'Employer,'  when  used  with  reference 
to  an  applicant  for  employment  through  a  labor  contractor, 
refers  to  the  person  to  or  for  whom  or  under  whose 
direction  the  personal  services  are  rendered. 
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"(4)  Central  htrlng^establlshments,  etc.  A  central 
hiring  establishment, "Interftgence  office,  registry, 
agency  or  place  maintained  without  cost  to  applicants 
for  employment,  by  groups  of  employers  or  groups  of 
employers  and  employees,  or  a  person  licensed  under 
Chapter  9  (commencing  with  Section  7000)  of  Division  3 
of  the  Business  and  Professions  Code,  does  not  constitute 
a  labor  contractor  within  the  meaning  of  this  chapter. 

"(5)  Employment  of  persons  to  render  personal 
services  for  third  persons.  A  person  employing  individuals 
to  render  personal  services  to,  for  or  under  the  direction 
of  a  third  person  is  not  a  labor  contractor  within  the 
meaning  of  this  chapter  if  every  individual,  whom  such 
person  employs,  receives  for  his  services  a  remuneration 
in  excess  of  two  hundred  dollars  ($200)  per  month. 

"(6)  Employment  of  perpons  to  -render  i^art-time  or 
temporary  services  for  third  :  .rson.  A  i-trson  employing 
individuals  to  render  part-time  or  temporary  personal 
services  to,  for  or  under  the  direction  of  a  third  per- 
son  is  not  a  labor  contractor  within  the  meaning  of 
this  chapter  if  the  person  employing  the  individuals, 
in  addition  to  wages  or  salaries,  pays  federal  social 
security  taxes,  state  and  federal  unemplojnment  insurance, 
carries  workmen's  compensation  insurance  as  required  by 
state  law,  and  sustains  responsibility  for  the  acts  of 
his  employees  while  rendering  services  to,  for  or  under 
the  direction  of  a  third  person.  The  person  employing 
individuals  to  render  part-time  or  temporary  personal 
services  shall  not  send  the  employees  to  any  place  where 
a  strike,  lockout  or  labor  dispute  exists." 

"§1624.  Delivery  of  contract  to  applicants  for 
employment ;  content s .  Every  employment  agency  shall 
give  to  every  applicant  for  employment  from  whom  a 
fee  is  to  be  received  a  contract  or  receipt,  in  which 
is  stated: 


"(j)   If  any  labor  trouble  exists  at  the  place  of 
employment  the  facts  thereof  must  be  stated  in  the 


contract . 
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"§1630.1.  Notice  of  labor  contract.  Every  employ- 
ment agency  shall  notify  each  applicant  before  sending 
such  applicant  in  response  to  a  request  for  employment 
whether  a  labor  contract  is  in  existence  at  the  estab- 
lishment to  which  the  applicant  is  being  sent,  and 
whether  union  membership  is  required." 

"§1641.  Notice  of  labor  dispute  at  place  of 
referral.  No  employment  agency  shall  send  an  applicant 
to  any  place  where  a  strike,  lockout,  or  other  labor 
trouble  exists  without  notifying  the  applicant  of  such 
conditions  and  shall  in  addition  thereto  enter  a  state- 
cent  of  such  facts  upon  the  receipt  given  to  such 
applicant." 

"§1648.  Violation;  penalty.  Any  person,  or  agent 
or  officer  thereof,  who  violates  any  provision  of  this 
chapter  is  guilty  of  a  misdemeanor,  punishable  by  a 
fine  of  not  less  than  twenty-five  dollars  ($25)  nor 
more  than  two  hundred  fifty  dollars  ($250)  or  imprison- 
ment for  a  period  of  not  more  than  60  days,  or  both." 

§§1696(3),  1700.38  and  1710.47  provide  for  notice 
of  a  labor  dispute  to  employees  before  assignment  by 
a  farm  labor  contractor,  artist's  manager  and  nurses' 
registry,  respectively. 

With  the  exception  of  Section  1551(c)(6),  the  basic 
purpose  of  the  relevent  statutory  provisions  of  the  Labor  Code  is 
to  insure  that  any  worker  who  is  solicited  for  or  referred  to  a 
possible  source  of  employment  will  be  given  notice  of  the  existence 
of   a  labor  dispute  at  the  site  of  such  employment  and  prevent 
misrepresentation  of  the  economic  status  of  a  job  opportunity,  and 
further,  to  prevent  a  worker  from  being  drawn  into  a  situation  of 
economic  conflict  against  his  volition  or  without  his  knowledge. 
(See  People  y.  Smith.  133  C.A.  2d  Supp.  777,782.)   Paragraph  6  of 
subdivision  (c)  of  Section  1551  of  the  Labor  Code  was  added  in 
1961  and  amended  in  1963.  The  1963  amendment  deleted  the  words 
"in  business  offices  or  in  industrial  establishments"  following 
the  words  "third  person"  in  subdivision  (c) ,  paragraph  6.  While 
the  paragraph  is  not  free  of  ambiguity  as  to  applicability,  it  is 
my  opinion  that  the  paragraph  covers  a  situation  of  "recruiting, 
procuring,  supplying  or  referring"  any  person  to  replace  an 
employee  involved  in  a  labor  dispute  where  such  person,  partnership, 
agency,  firm  or  corporation  or  officer  or  agent  thereof  pays  the 
wages  and  other  benefits  connected  with  employment  of  such  person 
where  the  work  is  "part-time  or  temporary.  '  Section  1648  of  the 
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Labor  Code  provides  that  any  person  who  violates  any  provision  of 
the  chapter  in  which  Section  1551  is  set  forth,  is  guilty  of  a 
misdemeanor, 

A  review  of  Sections  1550  through  1663  of  the  Labor  Code 
shows  a  legislative  scheme  for  the  regulation  of  persons  engaged 
in  the  business  of  conducting  private  employment  agencies.  The 
Labor  Commissioner  in  the  Division  of  Labor  Law  Enforcement  of 
the  State  Department  of  Welfare  is  designated  as  the  licensing 
officer  (Sections  1581,  1584,  1589)  and  as  the  person  to  enforce 
compliance  with  provisions  of  the  law  enforcing  private  employment 
agencies  (Section  1595-1597,  1623,  1647).   In  view  of  the 
comprehensive  nature  of  these  sections  which  include  provisions 
for  a  suitable  notice  of  strike  conditions  and  which  also  contain 
a  direct  prohibition  against  referral  of  prospective  employees  where 
a  labor  dispute  exists  in  a  particular  type  of  situation,  it  is  my 
view  that  it  would  probably  be  held  by  the  California  courts  that 
the  further  regulation  in  Section  1  of  the  proposed  ordinance  was 
Invalid  on  the  ground  that  the  subject  matter  is  pre-empted  by 
provision  of  State  law.  Under  the  doctrine  enunciated  in  In  re  Lane, 
supra,  and  subsequent  decisions  of  the  California  Supreme  Court,  it 
is  my  opinion  that  local  legislation  with  respect  to  private 
employment  agencies  would  not  be  considered  by  the  Court  as 
supplementary  and  in  aid  of  State  legislation  except  that  the 
Court  may,  in  the  event  there  is  a  documentation  of  the  need  for 
additional  local  controls  by  reason  of  special  circumstances 
existing  in  San  Francisco,  decide  that  the  special  circumstances 
prevent  the  application  of  the  pre-emption  doctrine.   (See  Gleason 
V.  Municipal  Court  of  the  Los  Angeles  Judicial  District,  226  A.C.A. 

ToTil 

Examination  of  the  provisions  of  the  Labor  Code  does 
not  lead  to  the  conclusion  that  municipal  legislation  has  been  pre- 
empted in  this  field  except  in  so  far  as  the  subject  matter  of 
Section  1  of  the  proposed  ordinance  is  concerned.   In  the  first 
place,  there  is  no  direct  conflict  between  Sections  2  and  3  of 
the  ordinance  and  any  existing  State  legislation.  No  direct 
impediment  is  presented  regarding  the  exercise  of  any  right  of 
employees  which  is  protected  under  the  Labor  Code  by  an  imposition 
or  restriction  upon  the  use  of  professional  strikebreakers  and 
such  legislation  would  not,  in  my  opinion,  contradict  requirements 
of  the  Labor  Code  either  regarding  the  prevention  of  fraudulent  or 
misleading  practices  by  private  employment  agencies,  nor  the 
prohibition  against  sending  prospective  employees  where  a  strike 
exists  with  respect  to  a  particular  kind  of  labor  contractor. 
Furthermore,  there  is  no  conflict  in  policy  with  the  other 
provisions  of  the  Labor  Code.  These  provisions  are  designed  specif- 
ically to  equalize  the  position  of  the  worker  with  that  of  the 
employer  in  a  so-called  "industrial  equation"  so  as  to  assist  the 
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worker  in  obtaining  an  economic  status  where  he  can  engage  in 
effective  collective  bargaining  without  undue  handicaps  or  dis- 
advantages .   (Petri  Cleaners.  Inc.  v»  Automotive  Employees,  etc.. 
Local  No.  88.  53  C.  2d  455.  469-470;  Chavez  v.  Sargent.  5^  C.  2d 
162.  179;  Labor  Code  Section  923.)  Recent  cases  indicate  that  the 
arena  of  economic  interchange  and  economic  conflict  between 
employer  and  employee  is  still  largely  unregulated  except  for 
provisions  prohibiting  coerced  employee  contracts,  management 
dominated  employee  labor  organizations  and  interference  with  free 
collective  bargaining  by  employees  (Labor  Code  Sections  921-923) 
and  except  for  the  regulation  of  jurisdictional  strikes  between 
labor  organizations  (Labor  Code  Sections  1115-1122)  there  is  a  large 
area  for  legislative  action  which  will  not  impair  any  of  the 
objectives  of  State  labor  policies  regarding  employer- employee 
relations.  Hence,  it  may  be  concluded  that  it  is  an  area  for 
proper  local  legislative  action  to  remedy  a  specific  local  evil. 
The  Labor  Code  provisions  do  not  appear  to  be  either  so  detailed 
or  so  complete  that  it  may  be  said,  with  the  excsption  of  private 
employment  agencies,  the  State  has  In  effect  occupied  the  field 
so  as  to  conclude  any  or  all  future  local  regulations  of  the 
employer  and  employee  relationship. 

2.  Federal  Constitutional  and  Statutory  Provisions  as 

Affecting  the  Power  of  the  City  and  County  of  San  Francisco 
to  Enact  Legislation  in  this  Area. 

Several  states  have  enacted  legislation  which  is  similar 
in  character  to  the  proposed  ordinance.  Research  does  not  disclose 
any  case  where  the  legality  of  such  legislation  has  been  the 
subject  of  decision.   (See  People  v.  Eastern  Airlines  Inc..  237 
N.Y.S.  2d  235,  244.)  Legislation  similar  to  the  subject  ordinance 
came  before  the  California  State  Legislature  at  the  last  Biennial 
Session  1963  as  Assembly  Bill  No,  1938  which  was  net  passed. 

The  United  States  Supreme  Court  has  pointed  out  that  the 
commerce  clause  of  the  Federal  Constitution, in  conferring  on 
Congress  the  power  to  regulate  commerce,  did  not  wholly  withdraw 
from  the  states  the  power  to  regulate  matters  of  local  concern 
with  respect  to  which  Congress  has  not  exercised  its  power,  even 
though  the  regulation  affects  interstate  commerce  (California  v. 
Thompson.  313  U.S.  109)  and  it  is  my  opinion  that  a  properly 
drawn  and  applied  ordinance  would  not  be  declared  unconstitutional 
as  violative  of  the  Federal  Interstate  Commerce  clause  of  the 
United  States  Constitution. 
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There  is  no  federal  statute  which  interferes  with  the 
exercise  of  local  power  in  this  area.  While  Congress  has  conferred 
on  the  National  Labor  Relations  Board  exclusive  power  over  labor 
management  relations  withJ.n  the  scope  of  the  National  Labor 
Relations  Act  (Capital  Service  Inc.  v.  National  Labor  Relations 
Board.  347  U.S.  501),  there  is  nevertheless  an  area  reserved  for 
state  and  local  action  even  in  the  labrr  management  field.   (Hill 
y.  Florida.  325  U.S.  538;  Guss  v.  Utah  Labor  Relations  Board, 
353  U.S.  I;  International  Brotherhood  of  Teamsters  v.  Oliver, 
355  U.S.  28375   In  1959  the  Act  was  amended  to  provide  that  a 
state  was  not  prevented  from  assuming  jurisdiction  over  a  matter 
in  which  the  Board  declined  to  assert  jurisdiction  (Section  14(c)). 
Also  the  rule  of  the  exclusiveness  of  Federal  jurisdiction  over  the 
collective  bargaining  processes  in  the  interstate  area  is  subject 
to  an  exception  stated  in  the  case  of  San  Diego  Building  Trades 
Council  V.  Garmon.  359  U.  S.  236,  that  states  can  regulate  in 
those  areas  where  local  interests  are  threatened  by  conduct  marked 
by  violence,  imminent  threats  to  the  public  order  or  where  the 
activity  regulated  is  a  "peripheral  or  fringe  area"  concern  of  the 
National  Labor  Relations  Act.   (See  Algoma  Plywood  &  Veneer  Co. 
V.  Wisconsin  Employment  Relations  Board.  336  U.S.  301.  305-306; 
youngdahl  v.  Reinfair.  Inc.  355  U.S.  131.) 

The  California  Supreme  Court  in  Grunwald-Marx  Inc.  v. 
Los  Angeles  Joint  Board.  52  Cal.  2d  568,  577-584,  enumerates 
areas  peripheral  to  the  field  of  federal  legislation  as  proper 
subjects  for  local  treatment  within  the  rule  expressed  in  the 
Sarrcon  case. 

The  so-called  Byrnes  Act  originally  enacted  in  1936, 
L8  U.S.C.A.,  Chapter  57,  Section  1231,  makes  it  a  crime  for 
anyone  to  wilfully  transport  in  interstate  commerce  any  person  to 
oe   employed  for  the  purpose  of  obstructing  or  interfering  by 
force  or  threats  with  picketing  by  employees  during  any  labor 
controversy  and  likewise  a  crime  for  anyone  to  be  knowingly 
transported  in  interstate  commerce  for  any  of  the  purposes 
nentioned  in  the  Act.  This  Act  is  intended  to  prevent  the 
Intimidation  of  present  employees  and  does  not  deal  with  the 
problems  v/hich  may  be  involved  in  the  use  of  professional  strike- 
3reakers  as  replacement  labor  on  a  temporary  basis.  See  Intemation- 
al  Union  Etc.  v.  Tennessee  Copper  Co..  31  F.  Supp.  1015,  1019-1020, 
tor   the  extremely  limited  effect  of  this  statute. 

Consideration  has  also  been  given  to  the  Labor  Management 
Reporting  and  Disclosure  Act  of  1959,  73  Stat.  519;  however,  except 
Ln  two  particulars  which  are  not  relevant  herein,  the  provisions 
3f  the  statute  would  not  tend  to  preclude  State  legislation. 
(See  DeVeau  V.  Braisted.  363  U.S.  144,  155-157.)  The  Wagner- 
Peyser  Act  of  1933  (48  Stat.  133)  does  not  preclude  state  action 
in  the  field.   (See  DiGiorgio  Fruit  Corp.  v.  Dept.  of  Employment. 
56  C.  2d  54.) 
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3.  Legality  and  Form  of  the  Ordinance  as  Dravm. 

The  guarantee  of  due  process  contained  in  Section  13  of 
Article  I  of  the  California  Constitution  and  the  14th  Amendment  to 
the  United  States  Constitution  protect  fundamental  rights  of 
individuals  and  organizations  from  state  and  municipal  action 
which  would  trespass  upon  such  rights. 

A  criminal  ordinance  must,  under  due  process  requirements, 
'  be  sufficiently  specific  so  as  to  give  those  who  may  be  prosecuted 
thereunder  fair  and  adequate  notice  of  the  conduct  which  has  been 
prohibited  --  particularly  in  the  instance  of  a  statute  regulating 
a  basic  right,  i.e.,  the  right  to  earn  ones  livelihood  in  engaging 
in  a  chosen  occupation.   (See  Duskin  v.  State  Board  of  Dry  Cleaners. 
58  C.  2d  155,  159.)  The  present  ordinance  as  drafted  prohibits 
certain  persons  and  organizations,  i.e.,  the  employer,  a  third 
party,  or  the  prospective  employee,  from  recruiting,  procuring, 
supplying,  referring,  employing,  or,  in  the  case  of  the  prospective 
employee,  offering  himself  for  employment  in  any  situation  wherein 
such  prospective  employee  is  a  person  "who  customarily  and 
repeatedly  offers  himself  for  employment  in  place  of  employees 
involved  in  a  labor  dispute."   In  Lockheed  Aircraft  Corp.  v. 
Superior  Court.  28  C.  2d  481,  484,  the  Supreme  Court  stated: 

"'A  statute  should  be  sufficiently  certain 
that  a  person  may  know  what  is  prohibited  thereby 
and  what  may  be  done  without  violating  its  provisions, 
but  it  cannot  be  held  void  for  uncertainty  if  any 
reasonable  and  practical  construction  can  be  given 
to  its  language.  As  stated  in  Pacific  Coast  Dairy  v. 
Police  Court.  214  Cal.  668,  at  page  676  [8  P.  2d  140, 
80  A.L.R.  1217] ,  "Mere  difficulty  in  ascertaining  its 
meaning,  or  the  fact  that  it  is  susceptible  of  different 
interpretations  will  not  render  it  nugatory.  Doubts 
as  to  its  construction  will  not  justify  us  in  disregard- 
ing it."'" 

The  phraseology  employed  in  the  present  draft  of  the  ordinance 
does  not  sufficiently  notify  any  of  the  parties  who  might  be 
prosecuted  thereunder  of  the  circumstances  wherein  such  prosecution 
might  occur.  The  recent  California  Supreme  Court  decision  of 
In  re  Newbem.  53  C.  2d  786,  considered  the  validity  of  the  former 
so-called  vagrancy  statute  of  the  State  of  California,  which 
formerly  appeared  as  Penal  Code  Section  647,  subdivision  11.  The 
language  of  the  holding  of  this  case  illustrates  its  applicability 
to  the  present  draft  of  the  ordinance. 
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"The  requirement  of  a  reasonable  degree  of 
certainty  in  legislation,  especially  in  the  criminal 
law,  is  a  well  established  element  of  the  guarantee 
of  due  process  of  law.  'No  one  may  be  required  at 
peril  of  life,  liberty  or  property  to  speculate  as 
to  the  meaning  of  penal  statutes.  All  are  entitled 
to  be  informed  as  to  what  the  State  commands  rr 
forbids  ...  "a  statute  which  either  forbids  or 
requires  the  doing  of  an  act  in  terms  so  vague  that 
men  of  common  intelligence  must  necessarily  guess 
at  its  meaning  and  differ  as  to  its  application, 
violates  the  first  essential  of  due  process  of 
law."'"  (Lanzetta  v.  New  Jersey,  306  U.S.  451,  453 
[59  S.Ct.  618,  83  L.  Ed.  888];  see  also  Connally  y. 
General  Const.  Co..  269  U.S.  385,  391  [4"^S.Ct.  126, 
70  L.  Ed.  322] .)   Such  also  is  the  law  of  the  State  of 
California.   (People  v.  McCaughan.  49  Cal.  2d  409,  414 
[317  P.  2d  97217) 

"The  required  meaning,  certainty  and  lack  of 
ambiguity  may  appear  on  the  face  of  the  questioned 
statute  or  from  any  demcnstrably  established  technical 
or  common  law  meaning  of  the  language  in  question. 
(People  V.  McCaughan.  supra,  49  Cal.  2d  409,  414; 
Lorenson  y.  Superior  Court.  35  Cal.  2d  49,  60  [216 
P.  2d  859] .)   Is  the  term  common  drunk  ambiguous  on 
its  face?  We  are  constr&ined  to  answer  this  question 
in  the  affirmative." 


"Habitual  may  be  'done  by  habit,'  'steady,'  'usual,' 
or  'frequent.'   (Webster's  New  World  Dictionary.) 
A  thing  done  by  habit  may  be  one  done  'often'  or 
'usually,'   It  may  be  a  'practice,'  'custom,'  an 
'automatic  act'  or  an  'addition.'  (Ibid.)  Similarly, 
frequent  may  be  defined  as  'usually,'  'familiarly,' 
'addicted  to'  or  'habitually.'   In  which  sense  are 
we  to  take  either  term?  Is  a  common  drunk  one  who 
is  drunk  often,  and  if  so,  how  often  and  within  what 
period  of  time?  Or  is  it  one  who  is  usually  drunk, 
or  one  who  is  inordinately  addicted  to  the  use  of 
alcohol?" 


"The  legal  impediment  in  the  statute  here  under 
consideration  is  that  it  fails  to  include  a  standard 
of  what  inordinate  use  of  intoxicants  makes  a  person 
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a  conmon  drunkard.  By  its  terms  the  statute  leaves  to 
the  individual  judge  or  jury  the  determination  of  the 
meaning  of  the  law  as  well  as  what  proven  facts  render 
the  accused  guilty  or  innocent.   It  is  not  difficult 
to  visualize  the  divergence  of  decisions  or  verdicts 
that  must  ensue  when  the  law  leaves  its  definition 
and  meaning  to  be  determined  by  judges  and  juries  who 
might  differ  widely  in  regard  to  it. 

"Finally,  we  might  point  out  that  the  Constitution 
of  the  State  of  California  commands  that  all  general 
laws  be  of  uniform  operation.   (Const.,  art.  I,  §11.) 
That  provision  will  not  tolerate  a  criminal  law  so 
lacking  in  definition  that  each  defendant  is  left  to 
the  vagaries  of  individual  judges  and  juries.  Yet, 
as  we  have  pointed  out  above,  such  is  the  inevitable 
result  of  attempting  to  enforce  a  law  punishing  a 
'common  drunk,'  whereunder  a  person  drunk,  for  example, 
once  a  week  for  four  months  could  be  found  guilty  of  a 
violation  of  subdivision  11  of  Penal  Code,  section  647, 
in  one  jurisdiction  but  not  in  another. 

•'In  dealing  with  a  somewhat  similar  problem, 
that  of  fixing  the  length  of  sentence  for  a  habitual 
criminal,  the  Legislature  has  delineated  the  specific 
number  and  kinds  of  prior  convictions  that  will  operate 
to  classify  an  accused  as  a  habitual  criminal.   (Pen. 
Code,  §644.)  At  least  one  state  has  found  this  to  be 
the  proper  method  of  dealing  with  the  problem  of 
common  drunkenness -The  Rhode  Island  Legislature 
has  provided  for  the  conviction  as  a  common  drunk 
of  everyone  convicted  of  drunkenness  three  times 
within  six  months,  or  proven  to  have  been  drunk 
three  times  within  six  weeks.   (Gen.  Laws  of  R.I., 
tit.  11  §11-45-11  [1956].) 

"For  the  foregoing  reasons  we  conclude  that 
the  challenged  subdivision  of  Penal  Code,  section 
647,  is  unconstitutionally  vague,  uncertain  and 
incapable  of  being  uniformly  enforced.  The  contrary 
holding  in  People  v.  Daniel,  supra,  168  Cal.  App, 
2d  Supp.  788,  is  disapproved.  Petitioner  may  not, 
therefore,  be  subjected  to  trial  for  the  violation 
of  subdivision  11  of  Penal  Code,  section  647,  and 
is  entitled  to  his  discharge  from  custody  or  further 
imprisonment  by  reason  of  his  conviction  thereunder." 
(In  re  Newbem.  supra,  pp.  792,  794  and  796-797) 
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The  description  contained  in  the  ordinance  respecting  the 
persons  against  whom  the  ordinance  is  directed  should  be  clarified 
in  order  to  avoid  a  serious  question  of  unconstitutionality  of  the 
ordinance  as  drawn.  The  decision  in  the  Newbern  case  suggests 
that  this  can  be  accomplished  by  describing  prior  "customary  and 
repeated"  conduct  both  as  to  its  duration  and  from  a  quantitative 
standpoint.  Further,  it  is  possible  to  describe  "customary  and 
repeated  conduct"  in  several  alteimate  but  sufficiently  precise 
ways  in  the  ordinance  so  that  any  one  of  several  situations  could 
be  applied  to  a  particular  person  and  type  of  activity. 

A  review  of  the  decisions  of  the  Supreme  Court  of 
California  indicate  that  a  properly  drawn  ordinance  of  the 
character  involved  here  would  be  upheld  as  a  valid  exercise  of 
the  police  power  of  the  municipality  as  against  the  right  of 
persons  to  engage  in  a  legitimate  employment  or  business  and  the 
right  of  the  individual  to  seek  gainful  employment,'   provided 
the  Board  of  Supervisors  makes  a  reasonable  determination  in 
its  discretion  that  a  substantive  evil  could  reasonably  be  remedied 
by  the  enactment  of  such  an  ordinance, 

CONCLUSION 

It  is  my  conclusion  that  the  Board  of  Supervisors  does 
possess  the  power  to  enact  legislation  in  this  area  if,  in  its 
discretion,  the  Board  determines  that  such  legislation  bears  a 
reasonable  relationship  to  the  correction  of  local  evils  which 
are  found  to  exist  by  the  Board  in  the  course  of  its  consideration 
of  the  proposed  legislation  and  which  it  finds  would  tend  to  be 
corrected  by  its  passage.  The  proposed  ordinance  should  be 
redrawn  so  as  to  avoid  possible  conflict  with  the  provisions 
of  state  law  with  respect  to  provisions  governing  private  employment 
agencies  and  further  to  avoid  constitutional  objections  respecting 
due  process  and  proper  classification. 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Robert  J.  Dolan,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


RMD/TJB 


OPINION  NO.  64-15 
July  8,  1964 


JBJECT:   POWERS  OF  CIVIL  SERVICE  COMMISSION  IN  MAKING  SURVEYS  AND 
SALARY  RECOMMENDATIONS  UNDER  SECTION  151  OF  CHARTER 

mtlemen: 

You  have  requested  me  to  advise  you  c*»nceming  your  powers 
ider  section  151  of  the  Charter  as  interpreted  by  court  decisions  in 
le  matter  of  setting  salaries  under  the  salary  standardization 
revisions  for  miscellaneous  employees. 

You  state  that  you  would  appreciate  advice  as  to  whether 
ider  the  present  salary  setting  provisions  of  section  151  yoii  may 
reat  miscellaneous  employees  in  the  same  manner  as  has  been  accord- 
1  to  policemen,  firemen,  carmen,  union  workers  and  the  teaching 
rofession. 

OPINION 

Section  151  which  charges  the  Civil  Service  Commission  with 
le  duty,  every  five  years  after  1944,  and  more  often  if  the  Board  of 
ipervisors  or  the  Commission  determines  economic  conditions  have 
langed  warranting  a  review  of  salary  schedules,  of  conducting  a 
ilary  survey  reads   in  part  as  follows : 

"In  fixing  schedules  of  compensation  as  in  this  section 
provided,  the  Civil  Service  Commission  shall  prepare  and  sub- 
mit to  the  board  of  supervisors  and  the  board  shall  adopt  a 
schedule  of  compensations  which  shall  include  all  classifica- 
tions, positions  and  places  of  employment  the  wages  or  salaries 
for  which  are  subject  to  the  provisions  of  this  section;  provid- 
ed, that  the  Civil  Service  Commission  shall  from  time  to  time 
prepare  and  submit  to  the  board  of  supervisors  and  the  board 
shall  adopt  amendments  to  the  schedule  of  compensations  which 
are  necessary  to  cover  any  new  classifications  added  by  the 
Civil  Service  Commission.   Under  the  schedules  of  compensa- 
tion recommended  by  the  Civil  Service  Commission  and  adopted 
by  the  board  of  supervisors  as  herein  provided,  like  compensa- 
tion shall  be  paid  for  like  service,  based  upon  the  classifica- 
tion as  provided  in  section  141  of  the  charter,  and  for  those 
classifications  of  employment  in  which  the  practice  is  custom- 
ary, the  proposed  schedules  of  compensation  shall  provide  for 
minima,  intermediate,  and  maxima  salaries  and  for  a  method  of 
advancing  the  salaries  of  employees  from  the  minimum  to  the 
intermediate  and  to  the  maximum  with  due  regard  to  seniority 
of  service.   The  compensations  fixed  as  herein  provided  shall 
be  in  accord  with  the  generally  prevailing  rates  of  wages  for 
like  service  and  working  conditions  in  private  employment  or 
in  other  comparable  governmental  organizations  in  this  state; 
I   provided,  that  for  specialized  services  which  are  peculiar  to 
'   the  municipal  service  and  not  duplicated  elsewhere  in  private 
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or  other  governmental  organizations  in  this  state,  the 
commission  shall  recommend  and  the  board  of  supervisors 
shall  fix  a  compensation  which  shall  be  in  accord  with 
the  wages  paid  in  private  employment  or  other  govern- 
mental organizations  in  the  state  for  the  nearest  compara- 
ble service  and  working  conditions ;  and  provided  further 
that  if  the  Civil  Service  Commission  determines  on  the 
basis  of  facts  and  data  collected  as  hereinafter  provided 
that  the  rates  generally  prevailing  for  a  particular 
service  in  private  employment  or  in  other  governmental 
organizations  are  inconsistent  with  the  rates  generally 
prevailing  in  private  employment  or  other  governmental 
organizations  for  services  requiring  generally  comparable 
training  and  experience,  the  commission  shall  set  forth 
these  data  in  its  official  records  and  shall  recommend 
and  the  board  of  supervisors  shall  fix  a  compensation  for 
such  service  that  shall  be  consistent  with  the  compensa- 
tions fixed  by  the  board  of  supervisors  for  other  services 
requiring  generally  comparable  training  and  experience;  and 
provided  further  that  the  minimum  compensation  fixed  for 
full  time  employments  subject  to  the  Civil  Service  provisions 
of  this  charter  shall  be  not  less  than  one  hundred  and  six 
dollars  ($106)  per  month." 

The  above  language  was  construed  by  the  Supreme  Court  in 
he  case  of  City  and  County  of  San  Francisco  v.  Boyd,  22  C,  2d  685. 
n  the  Boyd  case  the  Board  of  Supervisors  set  a  rate  of  pay  for 
latform  employees,  coach  and  bus  operators  at  a  level  which  was 
ive  cents  per  hour  more  than  the  highest  rates  reported  in  the 
urvey  conducted  by  the  Civil  Service  Commission.  Mr.  Harold  Boyd, 
ho  was  then  the  Controller  of  the  City  and  County  of  San  Francisco, 
efused  to  pay  this  rate  claiming  that  it  was  not  in  conformity  with 
he  requirements  of  section  151,  since  it  was  higher  than  any  rate 
eported  in  the  survey  conducted  by  the  Civil  Service  Commission, 
he  Supreme  Court  of  California  ruled  that  the  rate  conformed  to  the 
revisions  of  section  151.   In  its  ruling  the  court  stated  at  page 
89: 

"Respondent's  principal  contention  is  that  these 
ordinances  are  invalid  for  the  reason  that  the  board  of 
supervisors  in  fixing  the  rates  exceeded  the  authority 
granted  to  it  by  section  151  of  the  charter.   While 
conceding  that  the  fixing  of  rates  of  compensation  for 
municipal  employees  is  a  legislative  function  (citing  to 
that  effect  San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  556 
[50  P.  633,  62  Am.  St.  Rep.  261,  38  L.R.A.  460];  Contra 
Costa  Water  Co.  v.  Oakland,  159  Cal.  323,  335  [113  P.  668]; 
Smyth  V.  Ames,  169  U.S.  466  [18  S.Ct.  418,  42  L.Ed.  819]), 
respondent  contends  that  the  power  of  the  board  of  supervisors 
in  this  respect  is  subject  to  the  charter  limitation  that  the 
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compensation  fixed  'shall  be  in  accord  with  the  generally 
prevailing  rates  of  wages  for  like  service  and  working 
conditions  in  private  employment  or  in  other  comparable 
governmental  organizations  in  this  state,'  and  that  the 
power  of  the  Civil  Service  Commission  is  subject  to  the 
limitation  that  the  rates  recommended  by  it  be  'in 
accordance'  with  the  prevailing  rates  of  compensation. 
He  argues  that  since  the  rates  fixed  in  the  ordinances 
exceed  to  the  extent  above  noted  the  maximum  rates  paid 
elsewhere  in  this  state  to  like  employees  for  comparable 
work,  they  are  not  'in  accord  with  or  'in  accordance' 
with  the  generally  prevailing  rates.   In  other  words, 
respondent  contends  that  the  quoted  phrases  as  used  in  the 
charter,  mean  not  higher  than  the  prevailing  rates  of 
wages . 

"In  our  opinion,  the  phrases  do  not  require  that  the 
rates  of  wages  recommended  by  the  commission  or  fixed  by 
the  board  be  identical  with  or  not  higher  than  the 
generally  prevailing  rates,  but  rather  that  there  be  a 
reasonable  or  just  correspondence  between  the  rates  establish- 
ed and  those  elsewhere  prevailing,  i.e.,  that  they  be  in 
harmony  with  and  substantially  conform  to  such  other  rates. 
(See  Webster's  Int'l.  Dictionary:  The  Oxford  English 
Dictionary;  Roget's  Thesaurus.)   The  word  'accordance'  is 
defined  in  Webster,  supra,  and  in  Black's  Law  Dictionary 
to  mean  in  'agreement;  harmony;  concord;  confojrmity.  '   It 
should  be  noted  that  prior  to  its  amendment  in  January,  1943, 
section  151  provided  that  the  rates  of  compensation  fixed 
'shall  be  not  higher  than  prevailing  rates  for  like  service 
and  working  conditions.'   The  amendment  deleted  that  express 
limitation." 

Thus  the  Supreme  Court,  in  the  only  case  where  the  power  of 
he  Board  of  Supervisors  to  adopt  a  rate  of  pay  pursuant  to  section 
51  was  questioned,  ruled  that  there  need  only  be  a  reasonable  and 
ust  correspondence  between  the  rates  established  and  those  elsewhere 
revailing.   This  language  from  the  opinion  of  the  court  gives  broad 
iscretionary  powers  to  both  the  Civil  Service  Commission  in  making 
ts  recommendations  and  to  the  Board  of  Supervisors  in  setting  the 
ate  of  pay  of  miscellaneous  employees,  since  both  decisions  are  based 
pen  the  data  developed  in  the  survey.   The  exercise  of  this  discre- 
ion  which  is  vested  in  both  the  Civil  Service  Commission  and  the 
card  of  Supervisors,  unless  abused  as  a  matter  of  law,  will  not  normal- 
y  be  disturbed  by  a  court  in  a  special  proceeding  challenging  the 
ction  of  the  Commission  and  the  Board. 

In  commenting  on  the  exercise  of  this  discretionary  power, 
>e  Supreme  Court  in  the  Boyd  case,  supra  at  page  690,  stated: 


OPINION  NO.  64-15 
July  8,  1964 
Page  4 


"The  determination  whether  proposed  rates  of  compensation 
,     are  in  accord  or  in  harmony  with  generally  prevailing  rates 
j     is  within  the  discretion  of  the  rate-making  authority.   The 
courts  will  not  interfere  with  that  determination  unless  the 
action  is  fraudulent  or  so  palpably  unreasonable  and  arbitrary 
as  to  indicate  an  abuse  of  discretion  as  a  matter  of  law." 

In  response  to  your  specific  request  as  to  whether  you  could 
treat  miscellaneous  employees  in  the  same  manner  as  has  been  accorded 
policemen,  firemen,  carmen,  craft  union  workers  and  the  teaching 
profession,  you  are  advised  that  the  procedures  followed  in  the  fixing 
of  compensation  rates  for  carmen,  craft  union  workers  and  the  teaching 
profession  are  on  a  different  basis  than  those  provided  in  section  151 
and  are  not  adaptable  to  the  fixing  of  compensation  rates  of  miscel- 
laneous employees  under  the  provisions  of  section  151  of  the  Charter 
for  the  reasons  hereinafter  stated. 

The  compensation  for  members  of  the  teaching  profession  is 
fixed  by  the  Board  of  Education  under  the  provisions  of  section  135 
)f  the  Charter,  which  reads: 

"The  board  shall  also  have  power  to  employ  such 
teachers  and  other  persons  as  may  be  necessary  to  carry 
into  effect  its  power  and  duties;  to  fix,  alter  and 
approve  their  salaries  and  compensations,  ..." 

lo  formula  for  the  setting  of  such  salaries  is  prescribed  in  section 
.35,  whereas  under  section  151  basic  formulae  and  procedures  are 
lefinitely  prescribed  and  must  be  observed. 

Since  1959  the  rate  of  pay  for  platform  employees,  coach 
nd  bus  operators  (carmen)  has  been  set  pursuant  to  the  provisions 
f  section  151.3  and  is  based  on  rates  paid  in  cities  of  more  than 
00,000  population  in  the  United  States,  whereas  the  criteria  for 
liscellaneous  employees  under  section  151  are  the  rates  paid  in 
omparable  governmental  organizations  or  private  employment  in  the 
tate  of  California. 

The  rate  of  compensation  for  craft  union  workers  in  city 
mployment  is  fixed  under  the  provisions  of  section  151.3  of  the 
barter  at  the  rate  generally  prevailing  in  such  group  of  crafts  in 
rivate  employment  in  San  Francisco,  pursuant  to  collective  bargain- 
ng  agreements.   In  order  for  a  class  of  employees  in  the  miscel- 
aneous  group  to  be  accorded  the  benefits  of  the  provisions  of 
ection  151.3,  it  must  be  shown  that  the  occupations  of  the  class 
jeet  all  of  its  requirements.   Those  classes  which  do  not  meet  these 
requirements  may  not  have  their  compensation  set  in  accordance  with 
ta  provisions. 
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With  respect  to  policemen  and  firemen,  under  the  provisions 
of  sections  35.5.1  and  36.2  of  the  Charter,  the  Civil  Service  Commis- 
sion is  required  to  survey  the  rates  of  compensation  being  paid 
policemen  and  firemen  employed  in  cities  in  California  with  a  popula- 
tion 100,000  or  more,  and  the  Board  of  Supervisors  is  authorized  to 
set  the  salaries  for  these  two  classes  of  employment  at  a  figure  which 
shall  not  exceed  the  highest  rate  of  compensation  paid  policemen  and 
firemen  in  the  cities  included  in  your  report  to  the  Board  of  Super- 
visors.  It  has  been  the  practice  of  the  Board  of  Supervisors  each 
year  to  fix  the  compensation  of  policemen  and  firemen  in  San  Francisco 
at  the  highest  rate  of  compensation  certified  in  the  report  of  the 
!Iivil  Service  Commission. 

In  my  opinion  the  Civil  Service  Commission  could  treat 
Discellaneous  employees  in  the  same  manner  as  has  been  accorded  police- 
oen  and  firemen  in  the  sense  that  after  having  made  the  survey  and 
findings  required  by  section  151  of  the  Charter,  the  Commission  could 
recommend  to  the  Board  of  Supervisors  a  rate  of  compensation  for 
liscellaneous  employees  that  would  be  equal  to  the  highest  rate  paid 
:or  like  service  and  working  conditions  as  reflected  in  your  survey 
lata. 

This  opinion  is  premised  on  the  holding,  and  the  reasons 
or  such  holding,  set  forth  in  the  language  in  the  Supreme  Court  case 
f  City  and  County  of  San  Francisco  v.  Bovd,  22  C.  2d  685,  quoted 
hove.  As  noted,  the  Supreme  Court  in  that  case  sustained  as  being 
alid  and  not  an  abuse  of  discretion,  the  fixing  of  a  rate  of  compen- 
atlon  for  certain  employees  under  the  provisions  of  section  151  of 
he  Charter  that  was  in  excess  not  only  of  the  generally  prevailing 
ate  in  other  comparable  governmental  jurisdictions  and  private 
mployment  but  also  in  excess  of  the  highest  rate  of  compensation  paid 
n  such  governmental  organizations  and  private  employment.   It  there- 
ore  follows  that  the  court  would  a  fortiori  hold  valid,  and  not  an 
buse  of  discretion,  the  fixing  of  a  rate  of  compensation  for  miscel- 
aneous  employees  covered  under  Charter  section  151  that  would  equal 
he  highest  rate  of  compensation  set  forth  in  the  survey  made  of 
rivate  employment  and  comparable  governmental  organizations,  for 
ike  service  and  working  conditions  if,  in  the  exercise  of  its  discre- 
lon,  the  Civil  Service  Commission  found  such  a  rate  bore  a  reasonable 
ad  just  correspondence  to  rates  prevailing  elsewhere  and  determined 
nat  conditions  in  San  Francisco  warranted  the  recommendation  of  this 
ate  to  the  Board  of  Supervisors  and  if  the  Board  of  Supervisors,  in 
£s  discretion,  fixed  the  rates  of  compensation  for  miscellaneous 


mployees  accordingly. 


Respectfully  submitted. 


a 


THOMAS  M.  O'CONNOR 
K  Civil  Service  Commission      City  Attorney 
151  City  Hall 
San  Francisco,  California  94102 

Attention  of  Mr.  George  J.  Grubb, 
General  Manager,  Personnel 

BW/TJB 
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SUBJECT:  COMMUNITY  WORK  EXPERIENCE  AND  TPvAINING  PROGPxAM; 
NECESSITY  FOR  LOCAL  LEGISLATION;  WORKMEN'S  COM- 
PENSATION COVEPJVGE  AND  WAGE  FORMULAS 


Dear  Mr.  Born: 

In  a  letter  addressed  to  me  you  have  outlined  a  new 
program  that  your  department  has  been  directed  by  the  state 
legislature  to  put  in  effect.  Under  the  legislation  which  be- 
came effective  February  1,  1964,  each  county  is  directed,  inso- 
far as  is  practically  possible,  to  establish  a  community  work 
experience  and  vocational  training  program  for  unemployed  re- 
cipients of  aid  under  the  provisions  of  the  "Aid  To  Families 
With  Dependent  Children"  program,  commonly  referred  to  as  AFDC 
program.  This  legislation  is  found  in  Section  1503.1  of  the 
V/elfare  and  Institutions  Code  which  reads  as  follows : 

"1503.1.  The  provision  of  useful  work  exper- 
ience and  constructive  vocational  training  for 
unemployed  recipients  is  a  matter  of  statewide 
concern. 

"Insofar  as  practical  each  county  department 
shall  establish  a  community  work  experience  and 
vocational  training  program  for  unemployed  per- 
sons and  others  for  whom  such  experience  and 
training  is  deemed  desirable  as  part  of  a  plan 
to  help  them  become  self-supporting. 

"Such  programs  shall  be  conducted  in  accordance 
with  standards  and  regulations  established  by  the 
Department  of  Social  Welfare  as  desirable  and  nec- 
essary to  qualify  for  such  federal  funds  as  are 
available. 

"The  cost  of  materials,  equipment  and  supervision 
provided  by  agencies  co-operating  with  the  county 
department  in  community  work  experience  and  train- 
ing programs  shall  not  be  charged  as  an  administra- 
tive expense  under  this  chapter  or  v/ith  respect  to 
other  public  assistance  programs. 

"Work  projects  developed  under  this  section  shall 
be  confined  to  projects  which  serve  a  useful  public 
purpose,  do  not  result  either  in  displacement  of 
regular  workers  or  in  the  performance  of  work  that 
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would  otherwise  be  performed  by  employees  of 
public  or  private  agencies,  institutions,  or 
organizations,  and  (except  in  cases  of  projects 
which  involve  emergencies  or  which  are  generally 
of  a  nonrecurring  nature)  are  of  a  type  which 
has  not  normally  been  undertaken  in  the  past  by 
the  State  or  community,  as  the  case  may  be. 

"All  public  entities,  including  state  agencies, 
are  authorized  to  co-operate  and  participate  with 
the  county  department  in  the  establisliment  of  com- 
munity work  experience  and  training  projects." 

The  standards  and  regulations  referred  to  in  Section 
1503.1,  supra ,  have  been  adopted  by  the  State  Department  of 
Social  Welfare  and  promulgated  in  its  Bulletin  No.  636,  dated 
November  18,  1963.   This  bulletin  in  Section  V,  B-5,  sets  forth 
the  requirement  that  persons  assigned  to  work-training  projects 
must  be  covered  by  Workmen's  Compensation  Insurance,  in  the  fol- 
lowing language: 

"Worlcmen's  Compensation  Protection 

"All  persons  assigned  to  work- training  projects  must 
be  covered  by  Workmen's  Compensation  Insurance  or 
comparable  protection.   Such  coverage  will  be  pro- 
vided by  the  county  under  the  policy  which  each 
county  now  has  with  the  State  Compensation  Insurance 
Fund.   The  Fund's  policy  will  provide  coverage  re- 
gardless of  where  the  recipient  is  working  or  to 
what  agency  he  is  assigned  even  though  the  assign- 
ment is  made  to  a  city,  state,  federal  or  other 
public  agency.   The  portion  of  the  Workmen's  Com- 
pensation Insurance  premium  paid  by  the  county, 
which  is  attributable  to  work  training  projects, 
is  chargeable  as  welfare  administrative  expenditure 
and  subject  to  the  appropriate  program  reimburse- 
ment.  The  records  described  in  Section  V,  D-Time- 
keeping,  in  this  bulletin,  will  also  be  used  to 
support  the  charges  for  Workmen's  Compensation 
claims  and  premium  expenses.   They  should  be  made 
available  to  the  county  finance  officer  for  insur- 
ance payment  and  accounting  purposes.   Informational 
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Note ;  The  State  Compensation  Insurance  fund 
will  charge  a  premium  for  this  coverage  on  the 
basis  of  the  hourly  premium  rate  times  the  num- 
ber of  hours  the  recipient  is  assigned  to  a  work- 
training  project.   (The  premium  rate  will  be  set 
at  the  going  rate  for  similar  work  in  the  community.) 
The  county  welfare  department  should  work  through 
the  county  administrator's  office  in  making  arrange- 
ments for  this  coverage  with  the  State  Fund. 

"The  Department  of  Social  Welfare  and  State  Compen- 
sation Insurance  Fund  will  require  clearance  from 
the  county  concerning  conformity  to  the  above  com- 
pensation insurance  coverage  requirements.  Workmen's 
Compensation  Insurance  claims  must  be  reported  by 
the  county  and  not  by  the  agency  to  which  the  re- 
cipient may  be  assigned  for  work- training." 

The  regulations  of  the  Federal  Department  of  Health, 
Education  and  Welfare  contain  a  similar  requirement. 

The  cost  of  such  insurance  is  a  reimbursable  item  to 
the  City  and  County  since  federal  law  provides  that  the  federal 
government  will  reimburse  the  County  up  to  fifty  per  cent  of  the 
actual  cost  of  coverage  or  the  actual  amount  of  the  expenditure. 
Anticipating  the  needs  of  the  counties  in  obtaining  this  compen- 
sation coverage,  the  State  Department  of  Social  Welfare  has  ar- 
ranged with  the  State  Compensation  Fund  to  insure  all  persons 
engaged  in  the  program  upon  the  payment  by  the  County  of  a  pre- 
mium of  $5.00  per  month  per  $100.00  of  wage  credits  earned.  The 
term  "wage  credits"  is  the  technical  phrase  for  the  wage  equiva- 
lent which  is  credited  to  the  aid  recipient  at  the  rate  actually 
paid  to  persons  performing  comparable  duties  in  the  political' 
subdivision. 

You  indicate  that  your  department  expects  to  start  its 
work-training  projects  in  July  of  this  year  and  that  it  would  be 
necessary  for  you  to  secure  the  proper  Workmen's  Compensation 
coverage  for  the  persons  involved  in  these  projects,  as  well  as 
establishing  the  value  of  wage  credits  that  each  aid  recipient 
will  receive  for  participation  in  these  projects. 

In  anticipation  of  embarking  on  this  plan  you  have 
asked  my  advice  on  the  following  three  questions: 
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1.  Is  additional  local  legislation  required  prior 
to  the  est.jblishment  of  work-training  projects 
in  San  Francisco? 

2.  Will  persons  assigned  to  work-training  projects 
in  public  departments  of  the  City  and  County  of 
San  Francisco  automatically  be  covered  for  Work- 
men's Compensation  by  the  San  Francisco  Retirement 
Board?  Is  any  additional  legislation  or  budgetary 
provision  necessary?  What  would  be  the  situation 
regarding  such  coverage  if  persons  were  assigned 
to  projects  in  state  or  federal  government  depart- 
ments? 

3.  We  propose  to  establish  the  wage  rate  for  wage-credit 
purposes  at  the  hourly  rate  established  in  the  salary 
ordinance  for  comparable  positions  (or  the  entrance 
monthly  rate  converted  to  an  hourly  rate.)  Does  this 
method  of  computing  wage  rates  for  wage-credit  purposes 
appear  to  be  appropriate? 

OPINION 

In  answer  to  your  first  question,  there  does  not  ap- 
pear to  be  any  need  for  local  legislation  to  establish  the  work- 
training  project  in  San  Francisco.   Section  1503.1,  Welfare  and 
Institutions  Code  states  that  "Insofar  as  practical  each  county 
department  shall  establish  a  community  work  experience  and  voca- 
tional training  program  for  unemployed  persons  and  others  for 
whom  such  experience  and  training  is  deemed  desirable  as  part 
of  a  plan  to  help  them  become  self-supporting."  This  is  a  di- 
rect mandate  to  the  County  Welfare  Department  and,  when  taken 
in  conjunction  with  the  first  sentence  of  Section  1503.1,  Wel- 
fare and  Institutions  Code,  which  reads  as  follows:   "The  provi- 
sion of  useful  work  experience  and  constructive  vocational  train- 
ing for  unemployed  recipients  is  a  matter  of  statewide  concern" 
establishes  that  the  state  has  occupied  this  field  and  local  leg- 
islation is  not  necessary  unless  funds  must  be  appropriated  to 
authorize  the  institution  of  the  program. 

Admittedly,  the  language  quoted  from  Section  1503.1, 
Welfare  and  Institutions  Code,  is  general  and  might  be  conclu- 
ded that  some  detail  would  have  to  be  spelled  out  at  the  local 
level.  However,  the  third  paragraph  of  Section  1503.1  provides 
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for  the  manner  in  which  this  detail  is  to  be  established  and 
delegates  to  the  Ftate  Department  of  Social  VJelfare  the  re- 
sponsibility for  providing  the  necessary  detail.   I  have  ex- 
anined  the  State  Department  of  Social  Welfare's  Bulletin  No. 
636  which  was  attached  to  your  letter  and  find  that  it  covers 
all  the  details  on  establishment  and  limitations  of  the  program. 
I  have  also  examined  your  Community  Work  and  Training  Bulletin, 
dated  April  1,  1964,  and  find  that  you  have  set  forth  therein 
all  the  requirements  of  the  state  law  and  of  the  State  Depart- 
ment of  Social  Welfare  regulations  contained  in  the  above-noted 
Bulletin  No.  636.   You  are  cautioned,  however,  that  the  work 
program  instituted  by  you  must  comply  in  all  particulars  with 
the  several  limitations  set  forth  in  the  fifth  paragraph  of 
Sections  1503.1  of  the  VJelfare  and  Institutions  Code,  as  the 
same  are  recognized  and  applied  in  paragraph  B  ("Standards  for 
Work-Training  Projects")   of  page  8  of  said  Bulletin  No.  636. 

Accordingly,  I  advise  you  that  no  local  legislation 
need  be  enacted  by  the  Board  of  Supervisors  of  San  Francisco 
prior  to  the  establishment  of  work- training  projects  in  San 
Francisco  for  AFDC  recipients  except  that,  where  local  funds 
may  be  needed,  appropriations  would  have  to  be  made  by  the 
Board  of  Supervisors. 

In  answer  to  your  second  question  some  background 
material  is  necessary  and  I  am  setting  it  forth  herewith.   The 
City  and  County  of  San  Francisco  is  what  is  technically  known 
as  a  permissible  self-insured  employer  under  the  VJorkmen's  Com- 
pensation law.    Accordingly,  the  City  does  not  purchase  V7ork- 
men's  Compensation  Insurance  from  a  carrier  but  the  Charter 
places  the  exclusive  administration  and  responsibility  for  the 
payment  of  these  benefits  in  the  City's  Retirement  Board  (see 
Section  172,  Charter.)   The  fund  from  which  compensation  bene- 
fits are  paid  was  created  and  is  continued  by  the  City  appro- 
priating to  the  Retirement  System  amounts  annually  which  are 
equal  to  the  payments  determined  by  the  actuary  of  the  Retire- 
ment System  to  be  due  for  a  particular  fiscal  year.   If  the 
persons  assigned  to  the  work-training  projects  in  the  various 
departments  are  determined  to  be  employees  of  the  City  and  County^; 
they  v;ould  be  covered  by  the  City's  Workmen's  Compensation  plan 
and  the  City  would  be  liable  to  reimburse  the  Retirement  System 
for  benefits  paid  in  any  fiscal  year. 

During  the  1930 's  a  number  of  cases  decided  by  the 
Appellate  and  Supreme  Courts  of  this  state  held  that  a  recipient 
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of  assistance  who  would  otherwise  continue  to  receive  his  aid 
whether  he  worked  or  not  was  not  an  employee  of  the  public 
entity  and,  therefore,  was  not  entitled  to  Workmen's  Compen- 
sation benefits.   In  McBurney  v.  Industrial  Ace.  Com..  220  Cal. 
124,  the  Supreme  Court  had  presented  to  it  the  question  of  whe- 
ther the  petitioner  was  an  employee  of  the  County  of  Los  Angeles 
and  therefore  entitled  to  Workmen's  Compensation  benefits  for 
an  injury  received  while  engaged  in  a  work  project.  The  Supreme 
Court  in  denying  him  these  benefits  pointed  out  that  he  was  not 
an  employee  as  that  term  is  used  in  the  Compensation  Act  and  that 
the  aid  he  was  receiving  would  continue  whether  he  worked  or  not. 
The  court  stated  at  page  128  of  the  opinion,  the  following: 

"The  petitioner's  case  was  classified  as  an  'open 
welfare  case'.  That  meant  that  he  was  entitled 
to  relief  and  would  be  for  some  time  to  come.   He 
would  receive  the  relief  whether  he  worked  or  not. 

".  .  .  .If  a  contract  for  hire  existed  and  petitioner 
would  be  entitled  to  enforce  payment  from  the  funds 
of  the  county  of  the  reasonable  value  of  the  services 
rendered.   His  status  as  here  disclosed  would  not  lend 
support  to  such  a  cause  of  action;  and  we  conclude  that 
a  contract  for  hire  did  not  exist  between  the  County 
and  the  petitioner  at  the  time  in  question." 

The  McBurney  case  has  been  cited  with  approval  in  a 
number  of  subsequent  cases  arising  during  the  1930  s  and  has 
been  codified  by  the  adoption  of  Labor  Code,  Section  3352, 
subsection  (c) . 

In  all  of  the  cases  discussing  the  status  of  aid  re- 
cipients as  employees  the  aid  was  not  lost  by  the  employee  re- 
fusing to  accept  the  work  offered  and  he  continued  to  be  eligible 
to  receive  the  full  amount  of  the  aid  at  all  times.   In  the  plan 
which  must  be  established  in  accordance  with  Section  1503.1,  Wel- 
fare and  Institutions  Code,  supra ,  such  is  not  the  fact.   Subse- 
quent sections  of  the  VJelfare  and  Institutions  Code,  namely, 
sections  1523.7,  1523.9,  and  1550.2  make  the  acceptance  of  the 
work  a  condition  for  the  continuance  of  the  aid  under  the  AFDC 
program.   Section  1523.9  summarizes  the  basis  upon  which  the  aid 
may  be  denied,  and  reads  as  follows: 

"1523.9.   An  unemployed  parent  shall  be  denied 
aid  for  himself  and  his  family  if  without  good  cause: 


I 
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"(a)  He  refuses  to  accept  assignment  to  a 
community  work  or  training  project,  or 

"(b)   He  wilfully  fails  to  report  to  an  assigned 
community  work  or  training  project." 

Thus  a  recipient  may  lose  his  right  to  receive  the  aid 
if  he  refuses  to  participate  in  the  county  work  and  training 
project,  and  therefore  does  not  come  within  the  exceptions  es- 
tablished by  the  McBurney  case,  supra ,  and  the  subsequent  cases 
which  cited  it  with  approval.   Consequently,  I  am  of  the  opinion 
that  recipients  who  participate  in  the  Community  Work  and  Train- 
ing Project  of  the  City  and  County  of  San  Francisco  established 
pursuant  to  and  under  the  direction  of  Section  1503.1,  Welfare 
and  Institutions  Code,  are  employees,  as  that  term  is  defined 
in  the  Workmen's  Compensation  Act,  of  the  City  and  County  of 
San  Francisco.  The  City  and  County  would  be  required  to  pay 
compensation  benefits  to  these  recipients  if,  while  engaged  as 
a  participant  in  the  program  they  suffer  an  injury  arising  out 
of  that  participation  (See  State  of  Calif,  v.  I.  A.  C.  196  C. 
A.  2d  10,  16.)  The  effect  of  this  employer- employee  relation- 
ship  would  require  the  Retirement  System  to  pay  to  such  an  aid 
recipient  those  benefits  which  he  or  she  would  be  entitled  to 
under  the  Workmen's  Compensation  Act  from  funds  provided  by 
the  City  and  County  for  this  purpose.   (See  Section  172.) 

None  of  the  aid  recipients  who  participate  in  this  pro- 
gram would  be  entitled  to  any  of  the  other  employee  benefits 
provided  for  in  the  Charter,  since  they  are  regarded  as  employ- 
ees solely  for  the  limited  purpose  of  coverage  under  the  Workmen's 
Compensation  Act. 

Section  172  of  the  Charter  provides  the  manner  in  which 
the  Worlcmen's  Compensation  Act  shall  he   administered  by  the  City 
and  County  of  San  Francisco  and  reads  in  part  as  follows : 

"The  benefit  provisions  of  the  Workmen's  Compensa- 
tion laws  included  in  the  Labor  Code  of  the  State  of 
California,  as  they  effect  the  benefits  provided  for 
or  payable  to  or  on  account  of  officers  and  employees, 
including  teachers  of  the  City  and  County,  shall  be 
administered  exclusively  by  the  Retirement  Board,  pro- 
vided that  the  Retirement  Board  shall  determine  whether 
the  City  and  County,  through  the  Retirement  System, 
shall  assume  the  risks  under  the  said  law,  in  whole 
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or  in  part,  with  the  state  compensation  insurance 
fund.   Benefits  under  such  risks  as  may  be  assumed 
by  the  City  and  County,  and  premiums  under  such 
risks  as  may  be  reinsured  shall  be  paid  by  the 
Retirement  System,  and  an  amount  equal  to  the 
total  of  such  benefits  and  premiums,  as  deter- 
mined by  the  actuary  for  any  fiscal  year,  includ- 
ing the  deficit  brouglit forward  from  the  previous 
years,  shall  be  paid  during  such  fiscal  year  to  the 
Retirement  System  by  the  City  and  County." 

Since  this  Section  grants  to  the  Retirement  Board  the  authority 
to  administer  the  Workmen's  Compensation  as  they  affect  the  em- 
ployees of  the  City  and  County  of  San  Francisco,  it  should  be 
notified  that  it  will  be  required  to  exercise  the  authority 
conferred  on  it  by  Section  172  and  make  a  determination  as  to 
whether  the  aid  recipients  are  to  be  included  under  the  self- 
insurance  program  of  the  City  and  County  or  whether  the  City 
and  County  should  purchase  insurance  to  cover  these  aid  reci- 
pients from  the  State  Compensation  Fund.   Regardless  of  how 
the  coverage  is  obtained  and  since  both  the  state  and  federal 
regulations  require  a  program  of  compensation  insurance  for 
persons  engaged  in  these  plans  for  each  county,  the  City  and 
County  must  immediately  take  steps  to  assure  the  existence  of 
the  coverage  in  order  that  your  department  can  commence  this 
program  at  as  an  early  a  date  as  possible. 

In  answering  your  third  question,  I  have  examined 
Bulletin  No.  636  and  determined  that  paragraph  V  B-4  a  provides 
in  the  following  language  for  the  method  whereby  the  value  of 
credits  for  work  shall  be  ascertained: 

"Credits  for  work  must  be  at  the  prevailing  rates 
for  similar  work  in  the  community,  or  at  the  mini- 
mum rate  established  by  California  Labor  Code  for 
such  work,  whichever  is  higher.   The  rate  credited 
applies  to  the  work  performed,  not  to  the  worker. 
Since  all  work  will  be  performed  for  public  agencies, 
the  rates  prevailing  in  the  sponsoring  agency  for  the 
particular  occupation  or  job,  will  be  the  guiding  fac- 
tor when  such  rates  have  been  established.   When  there 
is  need  to  establish  new  rates  such  as  for  trainee, 
or  where  the  county  rate  is  inconsistent  with  the  com- 
munity pattern,  the  help  of  the  employment  service, 
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labor  unions,  the  Joint  Apprenticeship  Council, 
public  and  private  employers  and  the  Advisory 
Committee  should  be  drawn  upon.   The  county 
welfare  director  has  the  final  authority  and 
responsibility  for  establishing  rates  to  be 
used.  The  proper  determination  of  rates  is 
important,  and  there  must  be  adequate  docu- 
mentation of  the  basis  for  the  rates  established." 

Since  the  rates  of  compensation  for  positions  in  the 
service  of  the  City  and  County  of  San  Francisco  are  based  upon 
comprehensive  surveys  of  like  work  and  responsibility  in  other 
public  jurisdictions  and  private  employment , your  plan  to  base 
the  wage  rate  for  wage  credits  on  the  hourly  rate  or  converted 
hourly  rate,  found  in  the  compensation  schedule  of  the  City 
and  county,  meets  the  requirements  of  the  above  quoted  para- 
graph of  Bulletin  No.  636. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Ronald  H.  Born 

Director  of  Public  Welfare 

585  Bush  Street 

San  Francisco,  California  94108 
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SUBJECT:   DO  TKE  TERMS  OF  THE  CARNEGIE  GIFT  PREVENT  TI-IE  CITY  FROM 
EXTENSIVELY  CHANGING  OR  RAZING  THE  MAIN  LIBRARY  BUILDING 

Dear  Sir: 

Your  request  for  opinion  reads   as   follows: 

REQUEST 

"The  Library  Commission  has  received  A  Study  of  Main 
Library  Building  Facilities,  a  survey  report  which  recommends 
several  possible  plans  for  the  enlargement  or  replacement  of 
the  present  Main  Library  structure.  The  Commission  expects 
to  decide  upon  one  of  the  recommended  plans  to  provide  a 
building  which  would  be  more  functional  and  appropriate  to 
meet  the  present  and  future  Library  needs  of  the  citizens  of 
San  Francisco. 

"Because  $375,000  of  the  total  cost  of  $1,152,000  for 
the  construction  of  the  present  Main  Library  building 
represented  a  grant  from  the  Carnegie  Corporation,  the 
Library  Commission  has  questioned  whether  the  City  is  free  to 
extensively  change  or  raze  the  structure  without  violating 
any  provision  which  might  have  attended  the  Carnegie  gift.  A 
search  of  our  records  indicates  no  such  restriction,  but  the 
Commission  has  asked  that  an  opinion  on  this  point  be 
requested  of  your  office." 

0  P  I  N  I  u  N 

The  answer  to  your  inquiry  turns  upon  what  conditions, 
if  any,  were  imposed  by  Mr.  Andrew  Carnegie  in  his  offer  to  give 
San  Francisco  monies  to  build  library  buildings  and  the  form  of 
the  City's  acceptance  of  that  offer.  Mr.  Carnegie's  offer  was  set 
forth  in  a  letter  dated  June  20,  1901,  written  in  response  to  a 
communication  from  James  D.  Phelan,  the  then  Mayor  of  San 
Francisco.  Mr.  Carnegie's  letter  read  as  follows: 

"Telegrams,  Clashmore  Station,  Bonar  Bridge. 

Skibo  Castle,  Ardgay,  N.  B. , 
20th  June,  1901. 

"Mayor  James  D.  Phelan,  San  Francisco  -- 

"Dear  Mr.  Mayor:  Your  letter  of  March  22d  is 
before  me  this  morning.   If  San  Francisco  will  furnish 
proper  sites  for  Libraries  and  agree  to  expend  $75,000 
a  year  in  their  maintenance,  I  shall  be  very  glad  to 
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give  $750,000  as  needed  to  pay  for  the  buildings. 
About  half  (not  more,  I  think  less),  of  this  sum 
should  be  expended  on  the  Central  Library  and  the 
remainder  on  Branch  Libraries.  The  site  for  the 
Central  Library  should  be  amply  sufficient  to 
provide  for  additions  in  the  future,  for  San 
Francisco  is  a  growing  City. 

"Very  truly  yours, 

"ANDREW  CARNEGIE" 

j         Mr.  Carnegie's  offer  was  accepted  by  the  San  Francisco 
Board  of  Supervisors  the  following  month  by  Ordinance  No.  336 
which  read  as  follows: 

"ACCEPTING  THE  ANDREW  CARNEGIE  GIFT  OF  $750,000  TO  THE  CITY 
AND  COUNTY  OF  SAN  FPvANCISCO  FOR  PUBLIC  LIBRARY  PURPOSES « 

"Whereas,  The  Board  of  Library  Trustees  having  declared 
that  public  necessity  and  convenience  required  library 
buildings  for  the  use  of  the  Free  Library  and  appointed  a 
Building  Committee  in  pursuance  thereto;  and 

"Whereas,  Subsequently,  Andrew  Carnegie  made  gifts  of 
library  buildings  to  the  cities  of  New  York,  St.  Louis  and 
Philadelphia,  cities  of  the  first  class,  which  gratefully 
accepted  them,  and  at  the  same  time  he  declared  his  inten- 
tion of  making  gifts  to  other  cities  for  the  same  laudable 
purpose,  the  Mayor  and  the  Building  Committee  of  the  Board  of 
Library  Trustees  wrote  to  Mr.  Carnegie  to  the  end  that  he 
might  also  consider  the  needs  of  the  City  of  San  Francisco; 

"And,  Whereas,  Mr.  Carnegie  did,  by  letter  dated  the 
20th  day  of  June,  1901,  generously  offer  to  give  San 
Francisco  $750,000  for  a  central  Library  and  branch  Library 
buildings,  provided  the  city  agrees  to  maintain  therein 
libraries  at  a  cost  of  $75,000  a  year,  and  to  provide  sites 
therefor; 

"And  Whereas,  The  city  does  now  appropriate,  approxi- 
mately, the  same  amount  for  Library  purposes,  owns  eligible 
sites  and  is  in  a  position  to  acquire  others; 

"And  Whereas,  The  Board  of  Free  Library  Trustees 
recommend  the  acceptance  of  the  gift; 

"Therefore,  be  it  ordained  by  the  People  of  the  City  and 
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County  of  San  Francisco  as  follows: 

"Section  1.  That  the  gift  of  Andrew  Carnegie  be  and 
the  same  is  hereby  accepted,  and  that  the  thanks  of  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Francisco 
be  and  are  hereby  extended  to  him;  and,  further,  that  the 
example  set  by  Mr.  Carnegie  in  distributing  his  vast  private 
fortune  to  great  public  purposes  and  at  the  same  time  in- 
ducing municipal  co-operation  in  channels  which  might  other- 
wise be  neglected,  should  serve  as  an  example  to  other 
citizens  and  meet  the  approval  and  encouragement  of  all. 

"Section  2.  This  Ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

"In  Board  of  Supervisors,  San  Francisco,  July  22,  1901. 

"After  having  been  published  five  successive  days, 
according  to  law,  taken  up  and  passed  by  the  following  vote: 

"Ayes  -  Supervisors  Booth,  Boxton,  Braunhart, 
Connor,  D'Ancona,  Hotaling,  Jennings,  Reed,  Stafford, 
Tobin,  Wilson. 

"Absent  -  Supervisors  Brandenstein,  Comte, 
Curtis,  Dwyer,  Fontana,  McCarthy,  Sanderson. 

"JNO.  A.  RUSSELL,  Clerk. 

"Approved,  San  Francisco,  July  23,  1901. 

"JA3.  D.  PHELAN. 

"Mayor  and  ex-officio  President  of  the  Board 
of  Supervisors." 

Actual  construction  of  the  main  library  building  was 
delayed  for  some  ten  years  following  the  passage  of  the  above 
ordinance.   Mr.  Eustace  Cullinan,  President  of  the  Board  of 
Trustees  of  the  San  Francisco  Library,  in  the  Annual  Report  of 
Trustees  to  Mayor  James  Rolph  (San  Francisco  Municipal  Reports, 
1912-1913,  page  468),  stated  as  follows: 

"In  June,  1901,  Mr.  Andrew  Carnegie  offered  to  the  City 
$750,000  for  the  erection  of  a  Main  and  branch  library 
buildings.  The  Board  of  Supervisors  then  in  office  accepted 
the  gift  but  as  there  was  no  land  available,  upon  which  to 
erect  a  Main  Library  building  or  branch  library  buildings 
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and  on  account  of  opposition  from  some  quarters,  nothing  was 
done  until  recently,  when  the  present  Board  of  Supervisors 
determined  to  use  the  money  offered. 

"Opposition  developed,  and  by  petition  the  Supervisors 
were  compelled  to  submit  the  matter  to  the  people,  with  the 
result  that  by  a  very  large  majority  it  was  decided  that  the 
money  be  accepted. 

"Of  this  $750,000.00,  $375,000  (together  with  other 
moneys  obtained  from  the  sale  of  bonds)  is  to  be  used  in  the 
,     erection  of  a  Main  Library  building,  and  $375,000  for  the 
erection  of  branch  library  buildings." 

On  July  1,  1912,  the  Board  of  Supervisors  authorized 
the  Library  Commission  to  erect  and  equip  a  main  library  building 
by  the  passage  of  Ordinance  No.  1956  (New  Series)  which  read  as 
.follows : 

"AUTHORIZING  THE  BOARD  OF  LIBRARY  TRUSTEES  TO  ERECT  AND  EQUIP 
A  PUBLIC  LIBRARY  BUILDING,  SUCH  BUILDING  TO  CONSTITUTE  A 
PART  OF  A  CIVIC  CENTER. 

"Be  it  ordained  by  the  People  of  the  City  and  County  of  San 
Francisco  as  follows: 

"Section  1.   The  Board  of  Library  Trustees  is  hereby 
authorized  to  erect  and  equip  a  building  to  be  used  as  a 
Public  Library  and  to  defray  the  cost  of  such  erection  and 
equipment  from  any  fund  that  is,  or  may  hereafter  be, 
available  therefor.   Such  building  so  erected  shall  consti- 
tute a  part  of  the  proposed  Civic  Center  of  the  City  and 
County  of  San  Francisco,  and  the  site  thereof,  and  all 
plans  for  the  construction  shall  be  made  by  the  Consulting 
Architects  of  the  Board  of  Public  Works. 

"Finally  Passed  -  Board  of  Supervisors,  San  Francisco, 
July  1,  1912. 

"Ayes:   Supervisors  Bancroft,  Caglieri,  Giannini,  Hayden, 

Hilmer,  Hocks,  Jennings,  Koshland,  Manzy,  McCarthy, 
Murdock,  Murphy,  Nolan,  Payot,  Volgelsang. 

"NAYS:   Supervisors  A.  J.  Gallagher,  G.  E.  Gallagher, 
McLeran. 

"J.  S.  DUNNIGAN,  Clerk 

"Approved  -  San  Francisco,  July  9,  1912. 

"JAMES  ROLPH,  JR.,  MAYOR" 
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The  Journal  of  Proceedings  of  the  Board  of  Supervisors 
for  July  I,  1912,  and  for  its  previous  meeting  show  that  the 
Supervisors  intended  to  include  the  Carnegie  gift  in  its  reference 
to  "any  fund  that  is,  or  may  hereafter  be,  available  therefor." 
Considerable  opposition  to  use  of  the  Carnegie  monies  was 
expressed  by  speakers  before  the  Board  of  Supervisors  prior  to 
passage  of  the  above  ordinance,  and  a  substitute  motion  which 
would  have  referred  the  question  of  use  of  the  Carnegie  monies  to 
the  vote  of  the  electorate  was  proposed.  The  substitute  motion 
was  defeated  by  a  vote  of  14  to  4,  but,  by  petition,  the  question 
was  placed  upon  the  ballot  in  the  general  election  of  November  5, 
1912.  The  proposition  as  it  appeared  on  the  ballot  was  phrased  to 
reject  the  Carnegie  monies,  and  it  was  defeated  by  a  popular  vote 
of  57,613  to  28,314.  The  main  library  was  then  constructed, 
utilizing  the  Carnegie  gift  of  $375,000  toward  the  $1,152,000 
building  cost. 

From  the  above  history  it  can  be  seen  that  the  only 
conditions  imposed  upon  use  of  the  gift  were  those  contained  in 
Mr,  Carnegie's  original  offer  of  June  20,  1901.  As  can  be  seen 
from  his  letter,  the  donor  did  not  attempt  to  dictate  as  to  any 
matters  of  future  library  management  except  to  require  that  San 
Francisco  spend  at  least  $75,000  a  year  to  maintain  its  libraries. 
So  long  as  reconstruction  of  a  Central  Library  is  contemplated  as 
part  of  any  plan  to  alter  or  raze  the  present  structure,  there  are 
no  legal  problems  raised  by  the  terms  of  the  Carnegie  gift. 


You  are  so  advised. 


Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


iTO:  Frank  A.  Clarvoe,  Jr.,  Secretary 
I     San  Francisco  Library  Commission 

San  Francisco  Public  Library 

Civic  Center 

San  Francisco  2,  California 


BCL/TJB 


OPINION  NO.  64-18 
July  27,  1964 


SUBJECT:   HOURS  OF  DUTY  FOR  FIREMEN;  AUTHORITY  TO  PROVIDE  FOR 
AND  PROCEDURE  TO  BE  FOLLOWED 

Dear  Mayor  Shelley: 

Your  request  for  an  opinion  is  as  folloxirs: 

REQUEST 

"I  have  been  requested  to  give  consideration  to 
the  possibility  of  reducing  the  hours  of  the  uniformed 
members  of  the  San  Francisco  Fire  Department  from  56 
to  54  hours  per  week. 

"Will  you  be  kind  enough  to  provide  me  with  a 
complete  legal  analysis  as  to  determination  of  Fire 
Department  working  hours.   How  and  by  whom  are  the 
hours  set?  IiJhat  are  the  limitations  of  the  authori- 
tative person  or  body?  What  is  the  procedure  to  be 
followed  in  setting  these  hours? 

"I  ask  these  questions  v/ith  specific  reference 
to  the  general  subject  of  reduction  of  hours  and  its 
possible  effect  on  the  salary  standardization  pro- 
visions, either  at  present  or  in  the  future." 

OPINION 

Preliminarily,  I  wish  to  point  out  that  not  all  of  the 
uniformed  officers  and  members  of  the  Fire  Department  are  at  the 
present  time  working  schedules  of  56  hours  per  week  with  24 
continuous  hours  on  duty  alternating  with  48  continuous  hours  off 
duty  in  a  15-day  period,  and  with  a  further  limitation  of  no  more 
than  120  hours  in  any  said  period.   There  are  uniformed  officers 
and  members  of  the  department  who  at  the  present  time  work  40 
hours  per  week,  on  schedules  of  5  days  of  8  hours  in  9,  Monday 
through  Friday.   Such  officers  and  members  are  assigned,  for 
instance,  to  the  Bureau  of  Fire  Prevention  and  the  General  Office. 

I  Therefore,  I  am  ansv7ering  the  inquiries  addressed  to  me 

'in  your  request  only  as  they  apply  to  uniformed  officers  and 
members  of  the  Fire  Department  who  are  presently  working  schedules 
of  56  hours  per  week.   You  ask  the  following  questions: 

(1)  How  and  by  whom  are  the  hours  set? 

(2)  IJliat  are  the  limitations  of  the  authoritative 
person  or  body? 
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(3)  What  is  the  procedure  to  be  followed  in  setting 
these  hours? 

(4)  What,  if  any,  effect  would  the  reduction  of 
hours  have  on  the  salary  standardization  pro- 
visions. 

Section  36  of  the  Charter  provides,  in  part,  as  follows: 

"The  fire  department  shall  be  under  the  management 
of  a  fire  commission.  .  .  . 

***** 

"The  fire  commissioners  shall  be  successors  in 
office  of  the  fire  commissioners  holding  office  in 
the  city  and  county  at  the  time  this  charter  shall  go 
into  effect,  and  shall  have  all  the  powers  and  duties 
thereof,  except  as  in  this  charter  otherwise  provided. 


***** 

"The  chief  of  department  shall  recommend  and  the 
fire  commission  shall  provide  by  rule  for  work  sched- 
ules or  tours  of  duty  for  the  officers  and  members 
occupying  the  several  ranks  of  the  fire  department, 
provided  however  that  all  tours  of  duty  established 
for  officers  and  members  assigned  to  the  fire  fighting 
companies,  including  the  salvage  corps,  shall  start 
at  eight  o'clock  /j.M.   No  such  officer  or  member  shall 
be  required  to  work  more  than  one  hundred  and  tv^enty 
(120)  hours  in  any  fifteen-day  period,  nor  shall  any 
officer  or  member  be  required  to  work  more  than 
twenty-four  consecutive  hours  except  in  case  of  a  con- 
flagration requiring  the  services  of  more  than  one- 
half  of  the  force  of  the  department.   Officers  and 
members  may  exchange  watches  with  permission  of  the 
chief  of  department  and  time  worked  on  such  exchange 
of  watches  shall  not  be  construed  as  time  in  viola- 
tion of  the  limitation  of  120  hours  in  any  fifteen- 
day  period  nor  twenty-four  consecutive  hours.   Each 
such  officer  and  each  such  member  shall  be  entitled 
to  at  least  one  (1)  day  off  duty  during  each  week. 
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"When,  in  the  judgment  of  the  fire  commission, 
it  is  in  the  public  interest  that  any  such  officer 
or  member  shall  work  on  his  day  off  and  said  officer 
or  member  consents  to  so  work,  he  may  at  the  direc- 
tion of  the  chief  of  department  work  on  said  day  off, 
and  in  additional  to  the  regular  compensation  provided 
for  said  officer  or  member  as  set  forth  in  this  charter, 
said  officer  or  member  shall  be  entitled  to  be  com- 
pensated at  his  regular  rate  of  pay  as  provided  for 
herein  for  said  extra  time  served,  or  he  shall  be  allow- 
ed the  equivalent  time  off." 

I  The  above  charter  language  vests  the  basic  authority  to 

I  prescribe  hours  of  service  for  members  of  the  uniformed  force  of 
!  the  fire  department  in  the  Fire  Conmiss ion,  with  such  limitations 
as  are  specifically  prescribed  in  the  Charter. 

The  opening  sentence  of  the  Charter  provisions  on  the 
;  Fire  Department  states  that  the  fire  department  shall  be  under 
j  the  management  of  a  fire  commission.   (Sec.  36)   Thereafter,  as 
I  the  Charter  was  amended  in  tHe' election  held  in  1959,  the 
j  authority  to  prescribe  "work  schedules  or  tours  of  duty"  (which 
'  means  hours  of  service)  was  set  forth  as  follows:   (Sec.  36, 
sixth  paragraph) 


"The  chief  of  department  shall  recommend  and  the 
fire  commission  shall  provide  by  rule  for  work  schedulf 
or  tours  of  duty  for  tne  officers  or  members  occupying 
the  several  ranks  of  the  fire  department  ..." 
(Emphasis  added.) 


The  broadness  of  the  term  "provide"  is  set  forth  in  the 
case  of  Swartz  v.  Board  of  Com'rs.  36  NE  31,  34  when  the  court 
said : 

".  .  .  What  did  the  legislature  intend  by  the  use  of 
the  term  'provide'?  Webster's  International  Dictionary 
defines  the  word  as  follows:   'To  procure  as  suitable 
or  necessary;'  'to  prepare;'  'to  make  ready  for  future 
use;'  'to  furnish;'  'to  procure  beforehand.'   The 
definition  in  the  Century  Dictionary  is  'to  make  ready;' 
'to  prepare;'  'to  furnish  or  supply.'   It  is  evident 
that  when  the  meaning  of  the  term  in  question  as  employ- 
ed in  the  statute  is  considered  it  becomes  manifest  that 
the  legislature  intended  to  leave  the  question  as  to  how 
the  duty  imposed  should  be  performed  to  the  wisdom  and 
sound  discretion  of  the  board  ..."   (Emphasis  added.) 

See  also  Obenchian  v.  Daggett,  137  Pac.  212,  213. 
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Thus,  in  answer  to  the  first  inquiry,  the  "work  schedules 
or  tours  of  duty"  (which  means  hours  of  service)  for  the  officers 
and  members  occupying  the  several  ranks  of  the  fire  department 
are  as  set  or  provided  by  rule  adopted  by  the  Fire  Commission. 

The  next  inquiry  is  as  to  the  limitations  of  the  Fire 
Commission.  The  limitations  are  set  forth  in  Section  36  of  the 
Charter  and  are  generally  as  follows: 

(1)  The  chief  of  the  department  shall  first  make  his 
recommendation  for  the  work  schedules  or  tours  of 
duty.   After  this  recommendation  is  received,  then 
the  Fire  Commission  h?s  full  authority  to  exercise 
its  sound  discretion  in  providing  by  rule  for  the 
work  schedules  or  tours  of  duty,  and  in  so  doing 
it  may  adopt,  qualify  or  modify  the  recomaienda- 
tion  as  made  by  the  chief  of  the  department. 

(2)  All  tours  of  duty  established  for  officers  and 
members  assigned  to  the  fire  fighting  companies, 
including  the  salvage  corps,  shall  start  at 
eight  o'clock  A.M. 

(3)  While  there  is  no  minimum  number  of  hours  set 
forth  in  the  Charter,  there  is  a  maximum  set  forth 
beyond  which  such  officers  and  members  cannot  be 
required  to  work.   Such  officers  or  members  may 
not  be  required  to  work  more  than  120  hours  in  any 
fifteen-day  period,  nor  more  than  24  consecutive 
hours  except  in  case  of  a  conflagration  requiring 
the  services  of  more  than  one-half  of  the  force  of 
the  department. 

The  third  inquiry  as  to  the  procedure  to  be  followed  for 
establishing  work  schedules  or  tours  of  duty  (which  means  hours  of 
service)  has  already  been  answered  in  connection  with  the  answer 
I  to  the  first  inquiry. 

Your  last  inquiry  concerns  what,  if  any,  effect  the 
reduction  of  hours  would  have  on  the  salary  standardization  pro- 

'  visions  of  the  Charter  dealing  with  firemen.   I  assume  you  are 
seeking  my  advice  as  to  the  effect  that  this  reduction  in  hours 
would  have  on  the  salary  survey  conducted  by  the  Civil  Service 

j  Commission  pursuant  to  Section  36.2  of  the  Charter. 

Section  36.2  of  the  Charter  makes  no  mention  of  the  hours 
I  that  the  uniformed  members  of  the  Fire  Department  are  required  to 

work  in  order  to  receive  the  compensation  provided  for  by  the 
■\   survey.   The  section  requires  only  that  the  survey  be  confined  to 
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cities  of  100,000  populat5.on  or  more  in  Celifomia,  and  that  the 
rates  of  compensation  surveyed  shall  be  only  the  basic  amount  of 
wages  paid  to  firemen  in  those  cities  who  are  performing  sub- 
stantially the  duties  being  performed  in  San  Francisco  by  drivers, 
stokers,  tillerman,  truclonen  or  hosemen.   Therefore,  any  reduction 
in  the  hours  of  the  basic  work  week  would  have  neither  a  present 
nor  a  future  effect  upon  the  manner  in  which  the  survey  is  con- 
ducted annually  pursuant  to  the  provisions  of  Section  36.2  of  the 
Charter. 

You  are  thus  advised  in  connection  with  your  inquiries. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  attorney 

To:   Honorable  John  F.  Shelley 
Mayor  of  City  and  County 

of  San  Francisco 
200  City  Hall 
San  Francisco,  California 


NSW/BJW 


OPINION  NO.  64-19 
August  5,  1964 


SUBJECT:   PROPOSED  CHARTER  Al^ENDMENT  PROHIBITING  AUTHORIZATION, 
PERMISSION  OR  IMPLEMENTATION  OF  A  STATE  FREEWAY  ROUTE 
THROUGH  OR  CONTIGUOUS  TO  GOLDEN  GATE  PARK  OR  THE 
GOLDEN  GATE  PARK  PANHANDLE. 

Gentlemen: 

Your  request   for  an  oj-inion  reads  as   follows: 

REQUEST 

"At  our  Board  meeting  held  on  July  13th,  Super- 
visor William  C.  Blake  introduced  a  proposed  charter 
amendment  (copy  attached)  which  would  provide,  in 
Section  41.1,  that  no  action  may  or  shall  be  taken  by 
any  board,  commission,  officer,  or  employee  of  the 
City  and  County  of  San  Francisco  which  will  authorize, 
permit,  or  in  any  way  implement  the  construction  or 
use  of  a  State  freeway  route  within,  on,  over,  under, 
or  contiguous  to  the  land  area  which  at  the  effective 
date  of  the  amendment  comprises  Golden  Gate  Park  and 
the  Golden  Gate  Park  Panhandle. 

"Supervisor  Blake,  in  introducing  the  measure, 
was  cognizant  of  City  Attorney's  Opinion  No.  1531, 
dated  April  17,  1961,  which  pointed  out  that  the  power 
to  select,  adopt,  and  determine  the  location  of  free- 
ways has  been  vested  in  the  State  and  its  duly  author- 
ized agencies;  that  the  City  and  County  of  San  Francisco 
does  not  have  the  power  to  enact  a  legally  effective 
ordinance  either  approving  or  disapproving  the  proposed 
route  of  a  freeway;  and  that  a  proposal  to  the  same 
effect  may  not  be  submitted  to  the  electorate  for  a 
declaration  of  policy. 

"Nevertheless,  Supervisor  Blake  is  not  certain 
that  the  disabilities  which  would  attach  to  a  proposal 
embraced  in  a  declaration  of  policy  such  as  Opinion  No. 
1531  dealt  with  would  be  equally  applicable  to  a  charter 
amendment  which,  rather  than  prohibit  a  particular  loca- 
tion of  a  freeway,  would  merely  proscribe  certain  action 
on  the  part  of  City  and  County  officers  or  employees. 

"President  Ferdon  therefore  has  directed  that  the 
proposed  measure  be  submitted  to  you  for  your  opinion 
as  to  V7hether  or  not  it  is  in  form  proper  for  submission 
to  the  voters.   If  your  conclusion  is  that  it  is  not 
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proper  in  its  present  form,  Supervisor  Blake  asks  that 
you  indicate  in  your  response  what,  if  any,  form  of 
charier  amendment  or  other  vehicle  might  be  appropriate 
for  the  purpose  which  he  has  in  mind. 

OPINION 

In  Opinion  No.  1531  cited  in  your  letter,  as  well  as  in 
other  opinions  of  this  office  relating  to  the  same  subject  matter, 
it  was  pointed  out  that  under  the  provisions  of  Section  179  of  the 
Charter  the  only  proper  subjects  for  declarations  of  policy  to  be 
submitted  to  the  electorate  were  legislative  matters  within  the 
power  of  the  Board  of  Supervisors  to  effectuate  by  ordinance  and, 
accordingly,  the  Charter  being  a  limitation  of  powers,  the  Board 
of  Supervisors  was  without  power  to  submit  a  proposal  to  the  elec- 
torate for  a  declaration  of  policy  on  freeway  routes.   (See  also 
Opinion  No.  1070,  dated  April  26,  1956;  Opinion  No.  1083,  dated 
June  8,  1956,  and  Opinion  No.  63-42,  dated  October  24,  1963.) 

The  same  lack  of  power  to  submit  the  declarations  of 
policy  discussed  in  the  foregoing  opinions  would  be  present  if  the 
proposal  attached  to  your  letter  were  offered  as  a  declaration  of 
policy.   The  Board  of  Supervisors  would  be  without  power  to  enact 
an  ordinance  effectuating  such  policy  not  only  for  reasons  stated 
in  those  opinions  but  also  in  view  of  the  separation  of  powers 
envisioned  by  Sections  9  and  22  of  the  Charter  and  the  exclusive 
control,  management  and  direction  of  parks  vested  in  the  Recreation 
and  Park  Commission  by  the  provisions  of  Section  42  of  the  Charter. 

However,  the  power  of  the  legislative  body  co  propose 
and  the  people  to  adopt  charter  am.endments  is  not  derived  from  or 
limited  by  the  Charter  but  finds  its  source  in  the  provisions  of 
Section  8  of  Article  XI  of  the  Scate  Constitution.   Section  6  and 
Section  8  of  Article  XI  allow  cities  and  cities  and  counties  to 
provide  plenary  authority  in  their  charters  to  make  and  enforce  all 
laws  and  regulations  in  respect  to  municipal  affairs  but  further 
provide  that  in  respect  to  other  matters  they  shall  be  subject  to 
and  controlled  by  general  laws . 

The  proposed  Charter  amendment  relates  basically  to  a 
municipal  affair,  the  control  and  management  of  parks,  so  the  legal 
question  presented  is  not  as  to  the  power  of  the  Board  of  Super- 
visors to  submit  and  the  people  to  adopt  the  amendment  but  rather 
Its  permissible  scope  and  its  legal  effectiveness  in  its  attempt 
to  control  state  freeway  routes. 
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As  pointed  out  in  the  opinions  above  cited,  the  design, 
location  and  construction  of  state  highways,  including  freeways, 
is  a  state  affair  controlled  by  general  laws.   (See:  Cal.  Const. 
Art.  IV,  Sec.  36;  YounR  v.  Superior  Court,  216  Cal.  512;  Holloway 
V.  Purcell.  35  Cal.  2d  220.)   Thus  state  laws  relating  thereto 
would  prevail  over  any  charter  provision  in  conflict  therewith, 
even  though  the  state  law  affects  in  some  degree  what  would  nor- 
mally be  a  municipal  affair.   (See:  People  v.  City  of  Los  Angeles, 

179  C.A.  2d  558;  Polk  v.  City  of  Los"AHSeles,  16   Cal?  2d  519; 

Department  of  Water  and  Power  v.  Inyo  Chemical  Co..  16  Cal.  2d 
744.)  ' 

The  only  pov/er  of  local  control  over  the  location  and 
construction  of  state  freeways  is  the  power  granted  local  legis- 
lative bodies  under  the  provisions  of  Section  100.2  of  the  Streets 
I  and  Highways  Code  to  enter  into  an  agreement  with  the  state  to 
I  close  any  street  or  highway  at  or  near  its  interception  with  any 
freeway.  However,  as  pointed  out  in  City  Attorney  s  Opinions  No. 
;  1070  and  63-42  above  cited,  this  power  is  vested  in  the  Board  of 
j  Supervisors  by  the  state  law  and  in  acting  pursuant  to  the  statute 
I  the  Board  is  acting  administratively  as  an  agent  of  the  state  to 
achieve  a  statewide  purpose,  and  this  power  is  not  subject  to 
delegation  to  or  control  by  the  electorate.   (See:   Riedman  v. 
Brison,  217  Cal.  383;  Alexander  v.  Mitchell.  119  C.A.  2d  816; 
Mitchell  V.  Walker,  140  C.A.  2d  239;  Simpson  v.  Hite.  36  Cal.  2d 
125;  State  Ex  Rel  Hall  v.  Morton,  276  P.  62.) 

Thus,  if  the  State  Department  of  Public  Works  proposed 
the  route  of  a  freeway  in  San  Francisco  within,  on,  over,  under  or 
contiguous  to  Golden  Gate  Park  or  the  Golden  Gate  Park  Panhandle, 
the  proposed  Charter  amendment  would  not  be  effective  to  prohibit 
the  Board  of  Supervisors  from  entering  into  an  agreement  with  the 
state  to  close  intersecting  streets  along  the  route  of  the  freeway 
if  the  Board  felt  that  it  was  in  the  public  interest  that  such 
agreement  should  be  executed.  As  previously  stated,  in  so  acting 
the  Board  would  be  acting  as  an  agent  of  the  state  in  carrying  out 
a  state  objective  under  the  specific  authority  of  a  state  statute 
and  the  Charter  could  not  prohibit  the  exercise  of  this  power. 
The  same  would  not  hold  true  for  other  city  officials  not  vested 
.  with  similar  powers  and  functions  under  state  law  in  connection 
!  with  the  location  and  construction  of  state  freeways.  Thus,  for 
example,  the  amendment  would  be  effective  to  prohibit  the  Recrea- 
tion and  Park  Commission,  in  the  exercise  of  their  discretionary 
powers  of  park  management  and  control,  from  authorizing,  permit- 
ting or  implementing  the  location  or  construction  of  a  state  free- 
way route  within,  on,  over,  under  or  contiguous  to  Golden  Gate 
Park  or  the  Golden  Gate  Park  Panhandle.   It  should  be  noted, 
however,  that  the  provisions  of  Section  103.5  of  the  Streets  and 
Highways  Code  specifically  authorize  the  condemnation  of  park  land 
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for  state  highway  purposes  and  the  proposed  Charter  amendment 
would  not  be  effective  to  limit  or  curtail  this  power  nor  to 
prohibit  the  park  management  or  other  city  officials  from  taking 
necessary  action  t'-'i^suant  to  a  judgment  rendered  in  an  eminent 
domain  proceeding  instituted  for  the  condemnation  of  land  in  or 
contiguous  to  Golden  Gate  Park  or  the  Golden  Gate  Park  Panhandle 
for  freeway  purposes . 

The  foregoing  discussion  has  concerned  the  location  and 
construction  of  a  freeway  route  through  or  contiguous  to  Golden 
Gate  Park.  The  proposed  amendment,  however,  also  would  prohibit 
any  board,  commission,  officer  or  employee  of  the  City  and  County 
from  taking  any  action  "which  will  authorize,  permit  or  in  any 
way  implement  the  .  .  .  use  of  a  state  freeway  route  within,  on, 
over,  under  or  contiguous  to  Golden  Gate  Park  and  the  Golden  Gate 
Park  Panhandle,"   (Emphasis  added.) 

I  find  this  provision  with  reference  to  the  use  of  a 
state  freeway  route  uncertain  in  its  intended  application  but  it 
appears  to  be  a  void  provision.   If  there  is  an  existing  state 
freeway  route  open  to  public  travel  the  public  has  the  state 
granted  privilege  to  use  the  route  and  travel  thereon,  and  it 
would  be  beyond  the  power  of  the  municipality  to  prohibit  its 
legal  use  or  to  refuse  to  implement  such  use  if  such  implementa- 
tion V7ere  necessary  for  regulatory  purposes  or  for  the  protection 
of  the  traveling  public.   (See;   Sherman  v.  Buick,  32  Cal.  241; 
Schv;erdtle  y.  County  of  Placer.  103  Cal.  589;  McNeil  v.  City  of 
Pasadena,  166  Cal.  153.)   As  this  provision  as  worded  is  void  on 
its  face,  I  recommend  its  deletion  from  the  proposed  amendment. 

You  are  so  advised. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

Room  235,  City  Hall 

San  Francisco  2,  California 


TJB/BJW 
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SUBJECT:   P0V7ER  OF  BOARD  OF  SUPERVISORS  TO  APPROVE  OR  RATIFY 

HOLDING  OF  CIVIL  SERVICE  EX/iMINATION  FOR  ONE  QUALIFIED 
APPLICANT  UNDER  COMPETITIVE  EXAMINATION  PROVISIONS  OF 
SECTION  145  OF  THE  CHARTER  AFTER  FINDING  OF  REASONABLE 
PUBLICITY  WITH  RELATION  TO  SUCH  PROPOSED  EX/uMINATION; 
POWER  OF  CIVIL  SERVICE  COMMISSION  TO  REVISE  DETERMINATION 
OF  VJHO  ARE  QUALIFIED  APPLICANTS 

Dear  Sir: 

Your  request  for  an  opinion  reads  as  follows: 

REQUEST 

"At  the  present  time  there  is  pending  before  the 
Judiciary  Committee  a  communication  from  the  Civil 
Service  Commission  requesting  approval  of  the  conduct 
of  a  promotional  examination  for  one  qualified  applicant 
for  Class  5230,  Traffic  Engineer. 

"At  the  meeting  of  the  Judiciary  Committee  on  Thurs- 
day, July  9,  Mr.  John  DeSoto,  Senior  Personnel  Examiner, 
appeared  before  the  Committee  as  the  representative  of 
the  Civil  Service  Commission.   He  advised  the  Committee 
that  four  candidates  filed  for  the  examination,  and  the 
applications  were  accepted  by  the  Civil  Service  Commis- 
sion.  These  four  candidates  were  invited  to,  and  did, 
participate  in  the  written  portion  of  the  examination. 

"Subsequent  to  the  completion  of  the  written  part 
of  the  examination,  a  protest  was  filed  with  the  Civil 
Service  Coramission  concerning  the  qualifications  of  all 
applicants.   It  was  the  contention  of  the  protestant 
that,  under  a  strict  interpretation  of  the  official 
announcement  for  the  promotional  examination,  none  of 
the  applicants  was  qualified  to  take  the  examination. 
The  Civil  Service  Commission  upheld  the  protest,  in  part, 
and  ordered  that  the  papers  of  three  of  the  candidates 
be  canceled. 

"I  am  attaching  a  copy  of  the  official  announcement 
or  the  promotional  examination  for  Class  5230,  Traffic 
Engineer,  and  respectfully  call  your  attention  to  Item 
No.  4,  which  is  circled  in  ink,  under  'Qualifications.' 

"I  am  also  attaching  a  copy  of  a  report  from  the 
Supervisor  of  Examinations  to  the  General  Manager  Per- 
sonnel, showing  the  preliminary  investigation  which  was 
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made  to  determine  the  eligibility  of  the  four  candidates, 
and  the  results  of  further  investigation  after  the  pro- 
test had  been  filed. 

"The  Judiciary  Committee  would  like  to  receive  your 
opinion  on  the  follovjing: 

"Section  145  of  the  Charter  provides,  in  part,  that 
'All  applicants  for  places  in  the  classified  service 
shall  submit  to  tests  which  shall  be  competitive,  provided, 
however,  that  no  test  in  either  entrance  or  promotional 
examinations  shall  be  deemed  to  be  competitive  unless  two 
or  more  persons  shall  participate,  except  that  any  such 
examination  nay  be  held  for  one  qualified  applicant  on 
recommendation  of  the  Civil  Service  Commission  and  approval 
by  resolution  by  the  Board  of  Supervisors  after  a  finding, 
by  the  Board,  that  reasonable  publicity  of  the  proposed 
examination  has  been  given  by  the  Civil  Service  Commission.' 

"1.   What  power  of  review  is  vested  in  the  Board  of 
Supervisors  under  the  term  'reasonable  publicity'? 

"2.   Are  there  any  circumstances  under  which  the 
Board  of  Supervisors  can  refuse  to  ratify  the  conduct  of 
an  examination,  even  though  'reasonable  publicity'  has 
been  given? 

"3.   In  view  of  the  broad,  general  language  of  Item  4, 
under  which  three  applicants  were  advised  they  were  quali- 
fied, permitted  to  participate  in  the  written  portion  of 
the  examination  and  subsequently  rejected,  does  the  Board 
of  Supervisors  have  the  power  to  find  that,  inasmuch  as ^ 
the  language  in  the  announcement  was  misleading  and  subject 
to  interpretation,  said  publicity  would  not  meet  the  test 
of  reasonableness? 

"4.   Is  the  power  of  the  Civil  Service  Commission  to 
determine  that  applicants  do  not  possess  minimum  qualifi- 
cations to  participate  in  an  examination  limited  as  to  the 
time  within  which  said  determination  must  be  made,  or  may 
it  be  exercised  at  any  tim.e  if  reasonable  cause  is  found?" 

OPINION 

Your  questions  are  hereinafter  answered  in  the  order  in 
which  they  appear  in  your  letter. 
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1.  The  sole  power  of  review  vested  in  the  Board  of  Super- 
visors under  the  provisions  of  Section  145  of  the  Charter  quoted  in 
your  request  is  the  power  to  determine  whether  reasonable  publicity 
'has  been  given  when  it  is  proposed  to  hold  a  civil  service  examina- 
ition  for  one  qualified  applicant.   In  exercising  its  power  under 
ithis  section,  the  Board  is  concerned  solely  with  the  measures  taken 
jto  bring  information  and  knowledge  of  the  proposed  examination  to 
jthose  eligible  to  participate.   Other  matters  in  connection  with  the 
examination,  such  as  the  nature  of  the  test  itself,  eligibility, 
qualifications  and  cercification,  are  the  sole  function  and  respon- 
sibility of  the  Civil  Service  Commission  and  the  Board  of  Supervisors 
may  not  use  its  limited  power  under  Section  145  to  interfere  v/ith 

or  control  these  matters.   (See  Sections  9,  22,  141  and  145  of  the 
Charter . ) 

2.  It  is  a  well  established  principle  of  law  that  a 
governmental  body  such  as  the  Board  of  Supervisors  may  effectively 
ratify  an  act  of  a  municipal  officer  which  it  might  theretofore  have 
lawfully  approved.   (See  Mott  v.  Horseman,  36  Cal.  2d  388.)   As  a 
matter  of  practice,  the  Civil  Ser</ice  Commission  on  occasion  proceeds 
with  examinations  with  only  one  qualified  applicant  participating 
and  then  recommends  and  requests  ratification  of  its  act  by  the 
Board  of  Supervisors,  and  the  Board  in  the  past  has  acted  on  such 
requests  on  their  merits.   In  deciding  to  so  act,  the  Board  must 
then  be  guided  by  the  same  considerations  as  if  advance  approval  had 
been  requested  and  as  if  the  issue  before  it  was  one  of  approval 
rather  than  of  ratification. 

It  has  been  judicially  indicated  that  the  pov/er  to  approve 
implies  a  power  to  withhold  approval  (Cosner  v.  Colusa  County,  58 
Cal.  274)  and  it  has  also  been  judiciaTly  s'tate^that  the  power  of 
approval  does  not  give  the  right  to  arbitrarily  reject  (Andis  v. 
Personnet,  9  N.E.  101).   Significantly,  to  the  determination  of  the 
question  nov;  being  considered,  the  court  pointed  out  in  the  Cosner 
case  as  follows; 

"The  word  'approve'  is  to  be  considered  in  connec- 
tion v;ith  the  action  to  which  it  relates.   It  does  not 
ex  vi  termini  necessarily  import  the  exercise  of  discre- 
tion.  Presumptively,  however,  when  the  'approval'  of  a 
distinct  officer  is  made  necessary  to  validate  or  con- 
summate the  act  of  another,  it  is  the  intention  of  the 
Legislature  that  he  should  be  invested  with  the  option 
to  sanction  officially  or  to  disapprove  the  act  submitted 
to  him.   It  involves  the  idea  of  discretion  and  adjudi- 
cation.  Yet  such  presumed  intention  is  not  conclusive, 
and  if  it  clearly  appears  from  the  nature  of  the  act,  or 
the  express  language  of  the  context,  that  the  word  'approved' 
is  used  in  a  more  limited  sense,  and  imposes  a  mere  minis- 
terial or  clerical  duty,  the  Courts  will  so  hold." 
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As  I  have  indicated  above,  the  Board  of  Supervisors  exer- 
cises a  limited  power  under  che  provisions  of  Charter  Section  145 
in  a  domain  that  is  fundamentally  and  in  all  other  respects  the 
function  and  responsibility  of  the  Civil  Service  Commission.   If  tne 
subject  provisions  of  Section  145  were  so  construed  as  to  vest  in 
the  Board  of  Supervisors  a  right  to  withhold  its  approval  arbitrarily 
or  based  on  considerations  other  than  publicity,  after  finding  tnat 
reasonable  publicity  had  been  given  a  proposed  examination  for  one 
qualified  applicant,  such  construction  would  result  in  the  Board 
having  a  greater  power  of  control  over  the  particular  examination 
than  that  vested  in  the  Civil  Service  Commission,  the  body  charged 
with  the  duty  and  responsibility  of  providing  qualified  persons  for 
appointment  to  the  service  of  the  City  and  County  (Charter  Section 
140) .   In  my  opinion,  such  was  not  the  intent  of  the  language  used 
in  Section  145  and  I  accordingly  hold  that  if  the  Board  of  Super- 
visors finds  that  reasonable  publicity  has  been  given  a  proposed 
examination  for  one  qualified  applicant  that  it  must  then  approve 
the  holding  of  the  examination,  and  if  the  Board  is  acting  on  a 
question  of  ratification  and  so  finds,  it  must  then  ratify  the  act 
;of  the  Civil  Service  Commission  in  holding  the  examination. 

However,  as  the  pertinent  language  of  Section  145 
obviously  contemplates  advance  approval  and  the  power  of  ratifica- 
tion is  a  judicially  established  power  engrafted  on  the  Charter 
provisions,  it  is  competent  for  the  Board  to  insist  that  the  Civil 
Ser-^ice  Commission  request  advance  approval  before  holding  an  exam- 
ination for  one  qualified  applicant  and  to  refuse  to  consider 
requests  for  ratification.   If  the  Board  wishes  to  adopt  this  policy 
it  should  so  notify  the  Civil  Service  Commission  and  the  policy 
should  be  administered  on  a  uniform  and  nondiscriminatory  basis. 

3.   As  previously  indicated,  the  purpose  of  the  review 
power  vested  in  the  Board  of  Supervisors  by  the  provisions  of 
Section  145  is  to  guarantee  that  reasonable  publicity  has  been  given 
an  examination  before  it  can  be  held  for  one  qualified  applicant, 
so  as  to  ensure  insofar  as  is  reasonably  possible  that  all  eligible 
to  participate  therein  have  had  knowledge  and  information  sufficient 
to  enable  them  to  determine  whether  they  could  and  should  participate 
in  the  examination.   In  this  sense,  one  of  the  most  essential  parts 
of  the  publicity  would  be  the  proper  delineation  of  those  who  are 
eligible  to  participate,  and  if  the  official  examination  scope  is 
misleading  or  ambiguous  in  this  particular  it  definitely  affects  the 
question  of  whether  or  not  reasonable  publicity  has  been  given  the 
proposed  examination. 


I  There  can  be  no  question  under  the  facts  in  the  case  as 

outlined  in  your  letter  and  the  accompanying  documents  that  the 
J official  examination  announcement,  as  it  related  to  Class  5230, 
j Traffic  Engineer,  was  uncertain  as  to  who  was  eligible  to  take  the 
'examination.   This,  then,  is  a  pertinent  factor  in  your  determination 
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as  to  whether  reasonable  publicity  had  been  given  the  subject  exam- 
ination and  if  after  considering  it  and  all  of  the  other  facts 
developed  at  the  hearing  on  the  matter  the  Board  finds  that  reason- 
able publicity  was  not  given  the  subject  examination,  then  such 
finding  is  in  my  opinion  one  within  its  power  to  make. 

4.   The  initial  decision  in  the  instant  case  as  to  the 
eligibility  of  the  three  applicants  whose  applications  and  examina- 
tion papers  viexe   subsequently  cancelled  was  that  of  the  staff  of  the 
Commission.   After  the  protest  was  received  which  challenged  the 
(decision  of  the  staff  to  allow  certain  applicants  to  participate, 
j  the  Commission  itself  reviewed  the  matter  and  determined  that  those 
Iwho  were  challenged  did  not  have  the  required  experience  in  traffic 
engineering  set  forth  in  the  examination  announcement  and  conse- 
quently ordered  their  papers  cancelled.   This  determination  by  the 
Civil  Service  Commission  vjas   predicated  upon  a  strict  interpretation 
of  the  requirement  "two  years  of  first  class  paid  experience  in  the 
I  field  of  application  v/ithin  the  last  seven  years,"  which  it  felt 
I  compelled  the  conclusion  that  only  applicants  who  had  a  specific 
{assignment  to  the  traffic  section  of  the  Department  of  Public  Works 
: f or  the  prescribed  period  were  eligible. 

In  my  opinion,  the  Civil  Service  Commission  acted  within 
its  legal  powers.   The  Charter  grants  the  Commission  the  power  to 
control  all  examinations  (Section  145) .   This  control  necessarily 
includes  the  power  to  determine  who  are  eligible  to  take  particular 
examinations  and  is  exercised  by  the  Commission  in  the  adoption  of 

,the  examination  announcement.   Each  applicant  must  possess  the  qual- 
ifications required  by  the  Charter  and  the  examination  announcement 
in  order  to  participate  (Rule  2,  Rules  of  the  Civil  Service  Commis- 
sion) .   This  power  to  control  examinations  and  to  determine  V7hether 
applicants  have  the  proper  training  and  experience  as  set  forth  in 
the  examination  announcement  and  the  Cnarter  is  a  continuing  right 

I  in  the  Civil  Service  Commission.   When  the  Commission  determines 
that  its  staff  has  acted  erroneously  in  its  determination  of  a 
definition  of  a  requirement,  upon  a  proper  showing  they  may  exer- 
cise their  control  of  the  examination  and  correct  the  error.   (See 
Thomlinson  v.  City  and  County  of  San  Francisco,  227  ACA  680.) 

You  are  thus  advised  in  connection  with  your  inquiries  as 
submitted. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

To:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

TJB/BJW 


OPINION  NO.  64-21 
September  10,  1964 


SUBJECT:   TAXATION;  ASSESSOR;  POWER  OF  ASSESSOR  TO  PROMULGATE  LIST 
OF  NONTAXABLE  REPAIR  AND  MAINTENANCE  WORK 

Dear  Sir; 

Your  request   for  an   opinion   is  as    follows: 

REQUEST 

"There  is  presently  pending  before  the  Finance 
Committee  of  the  Board  of  Supervisors  a  resolution 
requesting  the  Assessor  to  promulgate  a  list  of  real 
property  repairs  and  maintenance  work  v/hich  may  be 
performed  by  property  owners  and  not  result  in  any 
increased  assessment  of  property. 

''Pursuanc  to  a  motion  adopted  by  the  Committee, 
T  have  beeti  directed  to  ask  that  you  submit  your  opinion 
as  to  whether  or  not  the  Assessor  of  the  City  and  County 
of  San  Francesco  can  legally  compile  and  publish  such  a 
list  for  dissemination  to  the  taxpayers  of  said  City  and 
Co'anty 


■'Your  early  compliance  will  be  deeply  appreciated 
bv  the  members  of  the  Finance  Committee. 


;i 


OPINION 

In  an  opinion  rendered  on  July  23,  1963,  the  Legislative 
Counsel  of  the  State  of  California  expressed  his  opinion  that  an 
assessor  could  legally  promulgate  a  list  of  real  property  repairs 
and  maintenance  v7ork  which  might  be  performed  by  property  owners  and 
not  result  in  any  increased  assessment  of  the  property.   I  concur 
with  Legislative  Counsel  A.  C.  Morrison  in  this  view,  agreeing 
further  that  the  publication  of  assessment  practices  may  be  had 
under  the  legal  doctrine  of  implied  powers,  at  the  election  of  the 
public  officer  concerned. 

Remaining  for  consideration  is  the  further  question  of  the 
llegal  guides  which  exist  to  control  the  content  of  such  a  list  of 
repairs  and  maintenance.   Designation  of  these  guides  and  some  elab- 
oration thereon  are  necessary  to  clarify  m}'  response  to  your  direct 
inquiry . 

I         The  fundamental  rule  for  the  valuation  of  real  estate  for 
purposes  of  taxati.on  is  its  'full  cash  value'  and,  in  fixing  such 
jvaiuc,  the  assessor  must  take  into  consideration  all  facts  and 
-'eireTt-s  '-Jhich  affect  value.   (Sec.  1,  art.  XIII,  Calif.  Const.; 
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Sec.  401,  Rev.  £t  Tax.  Code;  51  Am.  Jur.,  pp.  648,  649,  650,  652.) 
As  prescribed  by  the  Legislature,  "full  cash  value"  means  the  price 
that  the  property  would  bring  to  its  owner  if  it  were  offered  for 
sale  on  a:a  open  market  uroder  conditions  in  V7hich  neither  buyer  nor 
I  seller  could  take  advantage  of  the  exigencies  of  the  other.   (DeLuz 
1  K£'3L?_x  Inc.  V.  County  of  San  Diego,  45  Cal .  2d  546,  561,  562; 
GeneralTAppfaisal  Manual,  State  Board  of  Equalization,  pp.  2-4.) 

To  "repair"  or  "maintain"  real  property  is  to  preserve  or 
keep  it  in  an  existing  state  or  condition  and  embraces  acts  which 
prevent  a  decline,  lapse,  or  cessation  from  that  state  or  condition. 
■  185  A.  201,  203.) 


maintenance" 


(Morris  v,  Amo/rlcan  Liability  an-:}   S.t-.-ety  Co.,  185  A.  2 
While  not  capaile'of  exac"::  de f inXF. ic/ct 7  r epa ir s "  and  " 
must  be  distinguished  from  "inprovcTuents"  as  the  former  merely 
preserve  existing  value  while  the  latter  generally  enhance  the  value 
of  the  premises.   (Zywiczynski  v.  Zywiczynski,  80  N.E.  2d  807,  809.) 
This  distinction  is  important  for  tax  purposes  because  the  assessor 
may  not  legally  ignore  any  work  performed  upon  real  property,  such 
as  iiiiprovements ,  which  affects  the  value  of  that  property. 

To  illustrate  this  distinction,  in  Board  of  Education  of 
Asbury  Park  v.  Hoek,  168  A.  2d  829,  carpentry  work  in  providing  new 
storage  cabinets,  closets,  bookcases,  shelving,  and  garage  space  was 
held  to  be  new  work  rather  than  repairs  or  maintenance. 

In  Masterson  v.  Atherton.  179  A.  2d  592,  certain  remedied 
structural  defects  such  as  the  proximity  of  a  f'amace  and  air  ducts 
to  woodwork,  lack  of  insulation,  and  inadequacy  of  furnance  heating 
capacity  V7ere  held  to  be  improvements  rather  than  repairs. 

In  lOrioff  Woodwork  Co.  v.  Zotalis,  6  N,W.  2d  264,  the 
installation  of  partitions  and  doors,  and "painting  and  decorating 
work  done  preparatory  to  the  first  occupancy  of  real  estate  were 
I  held  to  be  improvements  rather  than  repairs. 

!  ^^^  Connally  Realty  Co.  v.  CoTr>missi.oner  of  Internal  Revemxe, 

i  81  F.  2d  221,  alteration  work  do:ie  to  I'eal  property  as  a  necessary 
result  of  a  change  in  street  grade  was  held  an  improvement. 

In  lA±dco\m   Chain  Hotels  Co.  v.  Bender,  49  S.E.  2d  779, 
I  structural  changes  required  by  the  local  department  of  building 
inspection  V7ere  held  to  be  improvements  which  necessarily  enhanced 
the  value  of  the  property. 

I  1^  Berry  v.  City  of  Atlanta,  43  S.E.  2d  191,  reroofing  a 

I  house  was  recogfu.ze3  as  a  repair  not  subject  to  permit  requirements 
iof  that  city's  build5_ng  code. 
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I"  Ten^Six  OlJ.-'^e>  7nc .  v,  C'Mrby,  208  F.  2d  117,  the 
further  distinction  betw^sii  rSpairs^arVd'aiterationc  v/as  discussed. 
Alterations  denote  substantial  change,  the  court  said,  while  repairs 
restore  to  soundness  or  keep  property  in  gcod  order.   In  Ten-Si^Cj 
permanent  partitions  were  held  to  be  alterations  and  not  repairs. 

The  foregoing  authorities  are  illustrative  of  the  general 
legal  proposition  that  work  performed  to  continue  a  building  in  its 
original  condition,  as  nearly  as  possible,  constitutes  repairs  and 
maintenance  not  affecting  the  market  value  of  that  property  and, 
hence,  not  affecting  its  assessed  value  for  purposes  of  taxation. 
On  the  other  hand,  work  performed  in  the  alteration,  modernization, 
remodeling  or  improvement  of  real  estate  ordinarily  enhances  the 
value  of  the  property- -as  indeed  that  work  if-  intended  to  do- -and 
must  be  considered  by  the  assessor  in  his  valuation  of  the  property 
for  tax  purposes . 

Accordingly,  it  is  my  opinion  that  the  assessor,  adhering 
to  the  guides  discussed  herein,  may  in  his  discreticu  p'.^blish  a 
list  of  real  property  repairs  and  maintenance  work,  as  distinguished 
from  improvements ,  which  may  be  performed  by  property  o'^ners  and 
not  result  in  any  increased  assessment  of  property. 

Respectfully  submitted, 


THOmS  M.  O'CONNOR 
City  Attorney 


To:  Mr,  Philip  P.  Engler 

Acting  Clerk  of  the  Board 

of  Supervisors 
Room  235  City  Hall 
San  Francisco  2,  California 


OIT/J/TJB 


OPINION  NO.  64-2Z 
September  14,1964 


SUBJECT:   IIETCH  HETCHY  WATER  SUPPLY;  SNOW  SURVEYORS'  CLOTHING 
MAY  BE  SUPPLIED  BY  CITY 

Dear  Sir: 

You  have  requested  the  advice  of  this  office  regard- 
ing the  authority  of  the  City  and  County  of  San  Francisco  to 
provide  special  heavy  winter  clothing  for  snov?  sv;rveyors  who 
are  regularly  assigned  to  make  snowpack  measurements  during 
the  winter  in  connection  with  Hetch  Hetchy  operations.   Such 
measurements  must  be  made  on  skis,  and  locations  up  to  9,000 
feet  in  elevation  must  be  visited.   You  have  asked  whether  the 
City  and  County  would  be  empowered  to  pay  the  cost  of  such 
protective  clothing. 

OPINION 

A  number  of  prior  opinions  of  this  office  have  dealt 
with  the  question  of  the  legal  position  of  the  City  and  County 
regarding  furnishing  uniforms,  clothing  or  equipment  to  its 
eKployees^   Certain  prior  opinions  have  held  that  use  of  public 
fundc  for  the  p\irchase  of  uniforms  for  employees  v/as  prohibited 
as  a  form  of  extra  compensation  precluded  under  the  various 
provisions  of  the.  Charter  specifying  the  method  or  formulae 
under  which  emploveee  ^  salaries  were  already  determined  and 
fixed  at  permitted  limits.   See  Opinion  No.  1259  (May  22,  1958, 
no  obligation  to  purchase  uniforms  for  Public  Library  watchmen; , 
citing  as  prior  opinions  with  a  similar  conclusion  No.  945 
(Nay  9,  1955),  No.  761  (December  21,  1953),  No,  289  (March  27, 
1929),  and  the  opinion  of  the  City  Attorney  of  August  31,  1916, 

On  the  other  hand,  the  use  of  public  funds  has  been 
held  to  be  authorized,  and  even  required,  for  the  purchase  of 
uniform  units,  or  related  equipment,  when  same  have  been  found 
to  constitute  safety  devices  and  safeguards  of  a  type  which  it 
is  contemplated,  under  Workmen's  Compensation  provisions  of  the 
Labor  Code,  adopted  pursuant  to  the  express  authority  of  the 
Constitution,  villi   be  furnished  by  an  employer,  including  a 
miinicipal  entity,  for  the  protection  of  the  life  and  safety 
of  its  employees.   Cal.  Const,  Art.  XX,  Sec.  21;  Labor  Code, 
Sec,  6401;  Opinion  No.  1207  (December  3,  1957,  authority  to 
expend  public  funds  for  purch^^se  of  gloves  for  Park  gardeners)  ; 
Opinion' No,  1495  (December  1,  1960,  obligation  to  furnish  pro- 
tective items  of  equipment  to  members  of  Fire  Department 
engaged  in  fire  fighting) .   However,  it  has  been  held  that  to 
pay  a  cash  allowance  to  a  fire  fighter  in  lieu  of  providing 
required  safety  equipment  is  not  only  improper  extra  compensa- 
tion to  the  employee,  but  would  not  fulfill  the  duty  of  the 
employer  to  furnish  and  reauire  the  use  of  such  safety  equip- 
ment.  (Opinion  No, 1560,  August  10,  1961.) 


I 
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A  corollary  question  which  has  also  arisen  is  that  of 
the  authority  of  the  City  and  County  to  provide  for  the  repair 
of  clothing,  and  reimbursement  for  the  loss  of  money  or  other 
personal  effects  which  are  occasioned  by  incidents  occurring  in 
the  course  of  employment  without  f£ult  on  the  part  of  the  em- 
ployee concerned.   While  it  was  previously  held  that  payment  by 
the  City  and  County  for  such  repair  or  reimbursement  was  extra 
compensation  precluded  by  Charter  limitations  (Opinion  No. 1326, 
February  17,  1959,  impropriety  of  compensation  of  Municipal 
Railway  platform  personnel  for  loss  of  clothing  and  personal 
effects  occasioned  by  assaults  by  hoodlums) ,  Charter  Section 
151.6  was  enacted  effective  in  1952,  and  now  authorizes  a 
procedure  for  payment  of  the  costs  of  repair  or  replacement 
of  clothing  or  personal  effects  of  a  City  employee  which  are 
damaged  in  tihe;  line  of  duty  without  fault  of  the  employee c   See 
Opinion  No.  1533  (April  18,  1961).   The  authorized  procedure 
gov«;r;iiiig  such  payment  has  beer,  enacted  by  the  Board  of  Super- 
vif^oni   in  Sections  10.25-1  through  10.25-8  of  the  San  Francisco 
Administrative  Cods. 

The  followiiig  administrative  and  statutory  provisions 
are  determinative  of  your  request: 

A3  discussed  in  Opinion  No.  1496,  noted  above,  the 
California  Department  of  Industrial  Relations,  Division  of 
Industrial  Safety,  possesses  the  authority  to  promulgate  safe- 
ty requirements  which,  where  applicable,  govern  municipal  em- 
ployments . 

The  so-called  "General  Industry  Safety  Orders"  so 
promulgated  are  contained  in  Subchapter  7,  of  Chapter  4,  of 
Title  8  of  the  California  Administrative  Code.  The  introduc- 
tion to  Subchapter  7,  in  Section  3200  of  the  California  Adminis- 
trative Code, expresses  the  purpose  of  the  same,  as  follows: 

"To  fulfill  the  expressed  social  public  policjr 
of  the  State  of  California  set  forth  in  Article  XJ:, 
Section  21  of  the  Constitution,  to  make  full  prevision 
for  securing  safety  in  places  of  employment,  the£?e 
General  Industry  Safety  Orders  are  proiaulgated  for  the 
guidance  of  employers  and  employees  alike.   Compliance 
v;ith  these  orders  may  not  in  itself  prevent  occupational 
injuries  or  diseases,  but  V7ill,  it  is  believed,  provide 
a  safe  environment  which  is  a  fundamental  prerequisite 
in  controlling  injuries .   Every  employer  should  provide 
his  supervisory  staff  with  a  copy  of  these  orders  and 
assure  himself  that  each  supervisor  is  familiar  with 
those  sections  pertaining  to  the  operations  under  his 
supervision." 
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Section  3202  expresses  the  scope  of  the  application 
of  the  General  Industry  Safety  Orders,  as  follows: 

"Application  of  these  orders  =   These  orders 
establish  minimum  standards  and  apply  to  all 
emplojTments  and  places  of  employment  in  California 
as  defined  by  Labor  Code  Sections  6302  and  6303; 
provided,  howev<?r,  that  when  the  division  has  adopt- 
ed or  adopts  safety  orders  applying  to  certain  in- 
dustries, occupations  or  employments  exclusively, 
in  which  like  conditions  and  hazards  exist,  said 
orders  shall  take  precedence  innofar  as  they  are 
inconsistent  with  the  General  Industry  Safety 
Orders  hereinafter  set  forth." 

It  should  be  observed  that  the  terms  "place  of 
employment"  and  "employment"  are,  for  the  purpose  of  this 
section,  interpreted  as  defined  in  the  Labor  Code  of  the  State 
of  California,  Sections  6302  and  6303,  as  follows: 

"6302.   'Place  of  employment'  means  any  place  and 
the  premises  appurtenant  thereto,  where  employment 
is  carried  on,  except  a  place  the  safety  jurisdic- 
tion over  which  is  vested  by  law  in  any  State  or 
Federal  agency  other  than  the  division." 

"6303.   'Employment'  includes  the  carrying  on  of 
any  trade,  enterprise,  project,  industry,  business, 
occupation  or  work,  including  all  excavation, 
demolition  and  construction  work,  or  any  process  or 
operation  in  any  way  related  thereto,  in  which  any 
person  is  engaged  or  permitted  to  work  for  hire, 
except  household  domestic  service." 

Relevant  provisions  in  the  General  Industry  Safety 
Orders  concerning  the  physical  safety  of  employees  are  as 
follows : 

"3286.   Definition.   (a)   Protection  where  modified 
by  the  words  head,  eye,  body,  hand,  and  foot,  as 
required  by  the  orders  in  this  article  means  the 
safeguarding  obtained  by  means  of  safety  devices 
and  safeguards  of  the  proper  type  for  the  exposure 
and  of  such  design,  strength  and  quality  as  to 
eliminate,  preclude  or  mitigate  the  hazard." 

"3289.   Body  Protection.   (a)   Body  protection  may  be 
required  for  employees  whose  work  exposes  parts  of 
their  body,  not  otherwise  protected  as  required  by 
other  orders  in  this  article,  to  hazardous  or  flying 
substances  or  objects." 
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"3290,   Hand  Protection.   (a)   Hand  protection  may  be 
required  for  employees  whose  work  regularly  exposes 
their  hands  to  hazardous  substances,  cuts  or  burns." 

"3291,   Foot  Protection.   (a)   (SO)   Foot  protection 
Eiay  be  required  for  employe'^s  who  are  exposed  to  foot 
injuriefj  from  hot,  corrosive,  or  poisonous  substances 
or  falling  objects  which  may  cause  injuries  or  who  are 
required  to  work  in  abnormally  wet  locations." 

An  examination  of  the  text  of  each  of  the  above  sections 
5-ndicates  that  protection  nust  be  furnished  to  an  employee  when, 
d\ie  to  his  specific  assignment  and  duty  in  a  particular  location 
or  tj'pe  of  location,  he  is  exposed  to  injury  from  hazardous 
substances. 

You  have  informed  us  that  a  snow  surveyor  is  specifically 
required  by  the  nature  of  his  duties  to  come  into  contact  with 
heavy  snow  and  ice  at  high  altitudes,  and  is  exposed  to  storm 
conditions  of  more  than  usual  intensity  and  extremely  low  t'sraper- 
atures.  Due  to  his  duties,  there  is  often  a  serious  risk  of 
frostbite,  or  of  a  dangerous  degree  of  exposure  if  proper  pro- 
tective clothing  is  not  worn.  A  snow  surveyor  thus,  unless 
protected,  is  faced  v/ith  the  direct  risk  of  immediate  and 
serious  physical  injury. 

Pursuant  to  the  request  of  this  office,  a  listing  of 
the  clothing  to  be  acquired  has  been  furnished,  and  it  consists 
of  articles  which  are  fully  appropriate  to  safeguard  snow 
surveyors  against  such  hazardous  conditions.   It  has  also  been 
stated  on  behalf  of  the  Department  by  Mr.  0.  L.  Mcore,  General 
Manager,  that  the  protective  clothing  will  be  stored  by  tho 
Department  and  issued  only  for  the  purpo.^e  of  the  snow  surveys c 

Based  upon  all  of  the  foregoing,  it  is  my  opinion  that, 
in  this  instance,  the  City  and  County  is  properly  authorized  to 
furnish  and  to  pay  the  cost  of  protective  snow  clothing  for  the 
said  employees  for  the  conduct  of  snow  survey  duties. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 

To:   Mr,  0.  L.  Moore,  General  Manager 
Hetch  Hetchy  Water  Supply,  Power 

and  Utilities  Engineering  Bureau 
425  Mason  Street 
San  Francisco,  California  94101 

R-^O/WT?. 


OPINION  NO.  64-23 
September  22,  1964 


SUBJECT:   SECTION  1403,  HOUSING  CODE,  RETROACTIVE  APPLICATION  TO 
EXISTING  APARTMENT  HOUSES  AND  HOTELS;  EFFECT  OF  SECTION 
1003. A,  BUILDING  CODE,  ON  SUCH  RETROACTIVE  APPLICATION 
WHERE  PORTIONS  OF  BUILDING  HAVE  COMMERCIAL  OCCUPANCY 

Dear  Sir: 

This  is  in  response  to  your  request  for  an  opinion 
relative  to  the  interpretation  of  the  application  of  Section  1403 
of  the  San  Francisco  Housing  Code  as  it  applies  to  apartment 
houses  and  hotels.  After  a  conference  with  representatives  of 
the  Bureau  of  Building  Inspection  of  the  Department  of  Public 
Works  and  the  Fire  Department,  it  was  made  clear  that  the  primary 
question  in  your  request  for  an  opinion  concerns  a  retroactive 
application  of  Section  1403  of  the  Housing  Code  to  existing  apart- 
ment houses  and  hotels  and  the  relationship  of  Section  1003. A  of 
the  Building  Code  to  such  retroactive  application. 

OPINION 

Section  1003. A  of  the  Building  Code  reads  in  part  as 
follows : 

"Where  occupancies  are  separated  horizontally  and 
vertically  by  constructions  having  fire  resistive 
ratings,  as  called  for  in  this  article  and  in  Article 
20  for  fire  separations  in  the  type  of  building  con- 
struction and  the  occupancy  of  highest  hazard  involved, 
every  portion  of  the  building  of  mixed  occupancy  shall 
be  considered  and  treated  as  a  separate  building  in  so 
far  as  the  occupancy  provisions  are  concerned.   (Emphasis 
added.)" 

Section  1403(a)  of  the  Housing  Code  reads  as  follows: 

"Where  Required.   In  any  apartment  house  or  hotel, 
any  compartment  or  room  in  the  basement  or  cellar  con- 
taining more  than  eighteen  hundred  (1,800)  square  feet 
of  floor  area,  or  any  compartment  or  room  in  such  a 
building  used  for  storing,  or  using  combustible  or 
flammable  materials,  shall  be  equipped  with  an  automatic 
sprinkler  system  of  a  tj^e  designed  and  installed  accord- 
ing to  the  provisions  of  Section  4008  of  the  Building 
Code." 

Section  1801  of  the  Housing  Code  specifically  makes 
Section  1403(a)  retroactive. 

The  cardinal  objective  of  the  construction  of  a  statute 
or  ordinance  is  to  give  effect  to  the  legislative  intention 
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expressed  therein.   Some  of  the  legislative  intentions  of  the 
Board  of  Supervisors  relative  to  the  application  of  the  San 
Francisco  Housing  Code  are  found  in  Sections  104  and  104(a)  which 
read  in  part  as  follows : 

"Sec.  104.  The  provisions  of  this  Code  shall  apply 
to  all  buildings  or  portions  thereof,  used  or  designated 
or  intended  to  be  used  for  htiman  habitation." 

"Sec.  104(a).  Any  building  or  structure  not  erected 
for  use  as  an  apartment  house,  hotel  or  dwelling,  which 
is  converted  to  or  altered  for  such  use,  shall  conform  to 
all  the  provisions  pertaining  to  an  apartment  house, 
hotel  or  dwelling,  as  the  case  may  be." 

The  intentions  expressed  in  these  sections  of  the  Hous- 
ing Code  indicate  that  it  applies  to  all  buildings  or  portions 
thereof  used  or  designed  or  intended  to  be  used  for  human  habita- 
tion. 

Accordingly,  Section  1403(a)  of  the  Housing  Code  would 
apply  retroactively  to  any  apartment  house  or  hotel  where  any 
compartment  or  room  in  the  basement  or  cellar  contained  more  than 
1,800  square  feet  of  floor  area  or  any  storeroom  in  any  place  in 
an  apartment  house  or  hotel  which  was  used  for  the  storage  of 
flammable  material. 

However,  where  there  is  a  mixed  occupancy  in  an  existing 
apartment  house  or  hotel,  such  as  a  retail  store,  and  the  com- 
mercial occupancy  is  separated  from  the  residential  occupancy  by 
the  fire  resistive  construction  specified  in  Section  1003. A  of 
the  Building  Code,  the  sprinkler  system  provided  for  in  Section 
1403(a)  of  the  Housing  Code  would  not  be  required  to  be  installed 
in  any  compartment  or  room  in  the  basement  or  cellar  containing 
more  than  1800  square  feet  or  any  compartment  or  room  used  for 
storing  combustible  or  flammable  materials  located  in  the  com- 
mercial areas  so  separated. 

This  conclusion  is  reached  because  of  the  language  of 
Section  1003. A  of  the  Building  Code  which  manifests  a  legislative 
intent  that  the  commercial  operation  is  to  be  considered  as  a 
separate  building  and  not  as  part  of  the  apartment  house  or 
hotel.   If  the  provisions  of  Section  1003. A  have  not  been  complied 
with,  then,  regardless  of  whether  there  is  mixed  occupancy  in  a 
building,  the  sprinkler  system  as  required  by  the  provisions  of 
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Section  1403(a)  of  the  Housing  Code  must  be  installed  in  the  spec- 
ified areas. 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  William  F.  Murray 

Chief,  S.  F.  Fire  Department 

Room  2,  City  Hall 

San  Francisco,  California 


RAK/BJW 


OPINION  NO.  64-24 
October  6,  1964 


SUBJECT:   LIABILITY  OF  CITY  AND  COUNTY  FOR  INJURIES  TO  PEDESTRIANS 
AT  LAND'S  END  IF  SAID  AREA  WERE  OPENED;  EFFECT  OF  POSTING 
WARNING  SIGNS  UPON  SUCH  LIABILITY 

Gentlemen: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"A  request  for  a  supplemental  appropriation,  in 
the  amount  of  $20,000  to  provide  protective  fencing  and 
control  gates  at  Land's  End  which  would  result  in  open- 
ing this  area  to  pedestrians,  has  been  presented  to  the 
Recreation  and  Park  Commission  for  consideration. 

"This  area,  as  you  probably  are  aware,  has  been 
closed  since  the  fatal  accident  of  January  21,  1959  on 
which  date  a  landslide  occurred  about  1500  feet  below 
the  third  tee  of  Lincoln  Park  Golf  Course,  resulting 
in  the  death  of  a  high  school  student  and  injuries  to 
another.   (Valentine  v.  San  Francisco  No.  493687; 
Southworth  v,  San  Francisco  No.  493688.) 

"If  the  fencing  and  gates  were  provided  the  paths 
would  be  again  opened  to  pedestrians,  and  warning  signs 
would  be  posted  at  the  control  gates  to  indicate  that 
people  using  those  paths  would  do  so  at  their  own  risk. 

"The  question  as  to  whether  or  not  such  signs 
would  relieve  the  Commission  or  the  City  and  County  of 
San  Francisco  of  responsibility  or  liability  was  posed, 
and  it  will  be  appreciated  if  we  may  have  the  benefit 
of  your  opinion  in  this  regard." 

OPINION 

Although  your  inquiry  is  directed  solely  to  the  effect  the 
posting  of  warning  signs  at  a  reopened  Land's  End  would  have  upon 
the  liability  of  your  Commission  or  the  City  and  County  for  injuries 
to  pedestrians  in  the  area,  a  response  thereto  necessarily  calls  for 
an  initial  discussion  of  the  basis  for  such  liability. 

The  law  relating  to  the  liability  of  a  public  entity  for  a 
dangerous  condition  of  public  property  is  found  in  Title  I,  Division 
3.6,  Part  2,  Chapter  2,  Article  1,  Sections  830-831.8,  inclusive,  of 
the  Government  Code  (Stats.  1963,  ch.  1681,  §  1).  With  particular 
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reference  to  unimproved  public  property,  such  as  Land's  End,  Section 
831.2  thereof  provides: 

"Neither  a  public  entity  nor  a  public  employee  is 
liable  for  an  injury  caused  by  a  natural  condition  of  any 
unimproved  public  property,  including  but  not  limited  to 
any  natural  condition  of  any  lake,  stream,  bay,  river  or 
beach." 

In  a  comment  appended  to  section  831.2,  supra,  the  Senate 
Fact  Finding  Committee  on  Judiciary  stated,  in  part,  as  follows: 

"This  section  (831.2)  provides  an  absolute  immunity 
from  liability  for  injuries  resulting  from  a  natural  con- 
dition of  any  unimproved  public  property.  Thus,  for 
example,  under  this  section  and  Section  831.4,  the  State 
has  an  absolute  immunity  from  liability  for  injuries 
resulting  from  natural  conditions  of  a  State  park  area 
where  the  only  improvements  are  recreational  access  roads 
(as  defined  in  section  831.4)  and  hiking,  riding,  fishing 
and  hunting  trails  .  .  .  ."   (Seventh  Progress  Report  to 
the  Legislature  of  the  Senate  Fact  Finding  Committee  on 
Judiciary  (1961-1963),  Part  I,  Governmental  Tort  Liability.) 

Section  831.4  of  the  Government  Code  reads: 

"Neither  a  public  entity  nor  a  public  employee  is 
liable  for  an  injury  caused  by  a  condition  of: 

"(a)   Any  unpaved  road  which  provides  access  to 
fishing,  hunting  or  primitive  camping,  recreational  or 
scenic  areas  and  which  is  not  a  (1)  city  street  or  high- 
way or  (2)  county,  state  or  federal  highway  or  (3)  public 
street  or  highway  of  a  joint  highway  district,  boulevard 
district,  bridge  and  highway  district  or  similar  district 
formed  for  the  improvement  or  building  of  public  streets 
or  highways. 

"(b)  Any  hiking,  riding,  fishing  or  hunting  trail." 

Accordingly,  it  is  my  opinion  that  there  would  be  no 
liability  upon  either  the  Commission  or  the  City  and  County  for  in- 
juries resulting  from  a  natural  condition  at  Land's  End  or  from  the 
condition  of  any  unpaved  road  or  trail  falling  within  the  descrip- 
tion in  section  831.4.   Such  immunity  would  be  absolute  and  would 
prevail  even  in  the  absence  of  warning  signs. 

Particular  note  should  be  made  of  the  fact  that  the 
immunity  provided  for  in  section  831.2,  supra,  relates  only  to 
injuries  resulting  from  a  natural  condition  of  unimproved  public 
property.   The  term  "natural  condition"  has  been  defined  as: 
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•'(b)  Meaning  of  'natural  condition  of  land.' 
'Natural  condition  of  the  land'  is  used  to  indicate 
that  the  condition  of  land  has  not  been  changed  by 
any  act  of  a  human  being,  whether  the  possessor  or  any 
of  his  predecessors  in  possession  or  a  third  person 
dealing  with  the  land  either  with  or  without  the  con- 
sent of  the  then  possessor.   It  is  also  used  to  include 
the  natural  growth  of  trees,  weeds  and  other  vegetation 
upon  land  not  artifically  made  receptive  thereto.   On 
the  other  hand,  a  structure  erected  upon  land  is  a  non- 
natural  or  artificial  condition,  as  are  trees  or  plants 
planted  or  preserved  and  changes  in  the  surface  by 
excavation  or  filling,  irrespective  of  whether  they 
are  harmful  in  themselves  or  become  so  only  because 
of  the  subsequent  operation  of  natural  forces." 
(Rest.,  Torts,  §  363.) 

Hence,  if  an  injury  resulted  from  a  non-natural  or 
artificial  condition  at  Land's  End,  e.g.,  a  landslide  caused  or 
aggravated  by  the  dumping  of  fill,  the  City  and  County  could  not 
rely  on  the  immunity  provided  by  section  831.2,  supra,  or  that 
provided  by  section  831.4,  supra,  but  it  could  still  invoke  any 
defense  that  would  be  available  in  tort  litigation  between  private 
parties.   (Gov.  Code,  §  815(b).)   Included  among  the  defenses 
available  in  tort  litigation  between  private  parties  are  contribu- 
tory negligence  and  "assumption  of  risk."  Whether  or  not  such 
defenses  would  relieve  the  City  and  County  from  liability  in  any 
given  case  would  depend  upon  the  view  which  a  jury  might  take  of 
the  facts  and  circumstances  involved  therein. 

Contributory  negligence,  of  course,  means  negligence  of 
the  injured  party  which  is  a  proximate  cause  of  the  injury.  The 
existence  of  contributory  negligence  is  generally  a  jury  question. 

The  doctrine  of  assumption  of  risk  is  based  upon  the 
theory  that  there  has  been  a  voluntary  acceptance  of  a  risk,  and 
such  acceptance,  whether  expressed  or  implied,  requires  knowledge 
and  appreciation  of  the  risk.   (Prescott  v.  Ralph's  Grocery.  42 
Cal.  2d  158.)  The  two  requisite  elements  of  the  doctrine  are: 
(1)  Actual  knowledge  and  appreciation  of  the  danger  or  risk  involved 
by  the  person  involved  and  (2)  his  voluntary  acceptance  of  the  risk. 
(Prescott  V.  Ralph's  Grocery,  supra;  Hook  v.  Point  Montara  Fire. 
etc.  Dist..  213  Cal.  App.  2d  96;  Guerrero  v.  Westgate  Lumber  Co., 
164  Cal.  App.  2d  612.)   Although  such  knowledge  may  be  inferred  from 
the  proven  facts  or  circumstances  (Gomes  v.  Bryne,  51  Cal.  2d  418), 
it  must  be  knowledge  of  a  specific  danger  or  risk,  for  one  cannot 
be  said  to  assume  any  risk  of  conditions  or  activities  of  which  he 
is  ignorant.   (Hook  v.  Point  Montara  Fire,  etc.  Dist..  supra.)   It 
is  usually  a  jury  question  whether  the  plaintiff  had  the  requisite 
knowledge  (Witken,  Summary  of  California  Law,  p.  1554),  and  the 
posting  of  signs  warning  of  the  danger  of  the  situation  does  not 
necessarily  relieve  a  defendant  from  liability.   (Shurman  v.  Fresno 
Ice  Rink,  91  Cal.  App.  2d  469,  476.) 
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Moreover,  if  vandals  tore  down  the  signs,  the  assumption 
of  risk  defense  could  be  effectively  undermined.   Sign  and  fence 
patrols  would  probably  have  to  be  established  to  be  sure  that  signs 
and  fences  remained  intact. 

To  sum  up  the  foregoing  and  to  answer  your  specific 
question,  please  be  advised  that,  in  my  opinion:   (1)  The  City  and 
County  would  not  be  liable  for  any  injury  at  Land's  End  resulting 
solely  from  a  natural  condition,  or  solely  from  the  condition  of  an 
unpaved  road  or  trail  of  the  kinds  described  in  section  831.4;  (2) 
the  City  and  County  could  be  liable  for  an  injury  at  Land's  End 
resulting  from  a  non-natural  or  artificial  condition,  such  as  a 
landslide  caused  or  aggravated  by  filling  operations,  if  the  jury 
decided  to  find  against  the  defenses  of  contributory  negligence 
and  assumption  of  risk;  (3)  such  liability  could  be  avoided  if 
adequate  fences,  gates  and  warning  signs  were  posted  and  maintained 
at  the  area  and  if  the  jury  determined  under  all  the  circumstances 
of  the  case,  including  the  information  conveyed  by  such  signs,  that 
the  plaintiff  had  adequate  knowledge  and  appreciation  of  the  specific 
danger  that  caused  his  injury,  or  that  the  plaintiff  was  guilty  of 
contributory  negligence;  (4)  it  is  doubtful  that  the  Commissioners 
would  have  any  personal  liability  were  Land's  End  opened  to  the 
public,  and  in  any  event  the  Commissioners  would  have  a  right  of 
indemnification  against  the  City  and  County  (Gov.  Code  §§  325  et 
seq. ,  810.2,  810.4),  so  that  the  ultimate  financial  responsibility 
would  be  that  of  the  City  and  County. 

In  the  event  it  is  the  decision  of  the  Commission  to 
proceed  with  the  opening  of  Land's  End  and  funds  are  appropriated 
for  protective  fencing,  gates  and  warning  signs,  I  will  be  happy 
to  confer  with  you  and  your  staff  in  the  implementation  of  this 
project. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR,  City  Attorney 


To:   Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 


JJS/GEB 


OPINION  NO.  64-25 
October  13,  1964 

SUBJECT:   SALARY  STANDARDIZATION  ORDINANCE;  AMENDMENT  THERETO  THAT 

FRIDAY  SHALL  BE  OBSERVED  AS  A  PAID  NON-WORKDAY  WHEN  A  LEGAL 
HOLIDAY  FALLS  ON  SATURDAY  FOLLOWING;  RESTRICTIONS  ON  BOARD 
OF  SUPERVISORS  RE  OFFICE  HOURS 

pear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Holidays  for  employees  whose  salaries  are  subject 
to  provisions  of  Section  151  and  151.1  of  the  Charter 
are  fixed  under  Section  VI  of  the  Salary  Standardization 
Ordinance.    This  section  which  lists  the  holidays  as 
set  forth  under  State  law  also  includes  a  provision  as 
follows:   'In  the  event  that  the  State  law  is  amended 
to  provide  for  the  Friday  observance  of  legal  holidays 
which  fall  on  Saturday,  then  the  preceding  Friday  shall 
be  observed  as  a  holiday.' 

"In  view  of  the  recent  Attorney  General's  opinion 
concerning  authority  of  local  jurisdictions  to  fix  holi- 
days for  their  employees,  your  opinion  is  requested  as 
to  whether  the  City  and  County  of  San  Francisco  may  in 
the  next  salary  standardization  ordinance  provide  that 
when  a  legal  holiday  falls  on  Saturday,  then  the  pre- 
ceding Friday  shall  be  observed  as  a  holiday." 

OPINION 

The  opinion  of  the  Attorney  General  referred  to  in  your  request 
(44  Advance  Attorney  General's  Opinion  No.  28)  concerns  the  power 
3f  the  city  council  of  a  general  law  city  to  give  its  employees  an 
extra  day  off  as  a  paid  holiday  when  a  legal  holiday  falls  on  a 
Saturday.    In  his  opinion  the  Attorney  General  bases  his  conclusion 
on  sections  of  the  Government  Code  dealing  with  the  authority  of  the 
;ity  council  to  prescribe  the  amount,  time  and  method  of  payment  of 
Lts  employees  (see  Government  Code  sections  36505,  36506  and  37206). 
Mone  of  these  sections  has  any  application  to  the  City  and  County  of 
3an  Francisco,  which  is  a  chartered  city,  and  derives  its  authority, 
subject  to  limitations,  in  its  Charter  directly  from  the  Constitu- 
:ion  (see  article  XI,  sections  6  and  8,  California  Constitution) 
and  is  not  governed  by  provisions  of  state  laws  in  matters  of  purely 
local  jurisdiction.   Consequently  we  must  look  to  the  Charter  and 
determined  whether  there  are  any  restrictions  therein  on  the  Board 
of  Supervisors'  authority  to  provide  in  a  Salary  Standardization 
Ordinance,  adopted  pursuant  to  Charter  sections  151  and  151.1,  that 
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the  Friday  preceding  a  Saturday  upon  which  a  legal  holiday  falls 

may  be  declared  and  observed  as  a  paid  non-workday  for  City  employees. 

j  The  Charter  does  not  specify  the  days  or  hours  of  work  of 

j  the  employees  of  the  City  and  County.    Section  9  of  the  Charter 
! provides  that  the  powers  of  the  City  and  County  are  vested  in  the 
Board  of  Supervisors  unless  they  are  delegated  to  some  other  board 
or  commission  or  reserved  to  the  electorate.   Consequently,  the 
power  to  prescribe  the  hours  of  work  and  the  days  of  work  is  vested 
in  the  Board  of  Supervisors.    Such  authority,  however,  does  not 
include  the  right  to  declare  any  day  a  general  holiday  but  only  the 
authority  to  grant  an  extra  day  off  with  pay  to  City  and  County 
employees.    The  Legislature  has  fully  occupied  the  field  relative 
to  legal  holidays  by  the  enactment  of  various  sections  in  the  state 
codes.    (See  Civ.  Code  §9;  Code  Civ.  Proc,  §10;  Gov.  Code  §6700.) 
Similarly,  the  Legislature  has  occupied  the  field  relative  to  the 
legal  consequences  that  occur  when  a  day  is  declared  a  holiday. 
(See  Gov.  Code  §§  6700,  6701,  6704.) 

The  Charter  recites  the  effect  holidays  have  on  the 
prescribed  hours  that  public  offices  of  the  City  and  County  shall 
be  opened  to  service  the  public.    Section  220  thereof  reads  as 
follows: 

"Except  where  otherwise  provided  by  law,  all  public 
offices  shall  be  open  for  business  every  day,  except  legal 
holidays,  from  eight-thirty  o'clock  A.M.,  until  five 
o'clock  P.M.   The  supervisors  by  ordinance  may  provide 
that  any  office  shall  be  kept  open  for  a  longer  time,  when 
necessary  for  the  accommodation  of  the  public,  and  may  also 
provide  by  ordinance  that  any  office  shall  be  closed  on 
Saturday  of  each  week  during  all  or  any  part  of  the  year." 

Therefore,  if  the  Board  of  Supervisors  desires  to  exercise 
its  power  and  adopt  an  amendment  to  the  Salary  Standardization  ordi- 
nance which  would  provide  that  a  Friday  preceding  a  Saturday  on  which 
a  holiday  falls  is  to  be  a  paid  non-workday  for  City  employees,  it 
must  prescribe  in  such  an  amendment  for  the  manner  in  which  the 
public  offices  of  the  City  shall  be  staffed  so  that  they  may  service 
the  public  as  provided  in  section  220  of  the  Charter.    Details  as  to 
the  manner  in  which  this  could  be  accomplished  would  have  to  be  in- 
cluded in  the  amendment.   Should  the  Civil  Service  Commission  decide 
to  propose  such  an  amendment  to  the  Board  of  Supervisors  for  the 
Salary  Standardization  Ordinance  for  the  fiscal  year  1965-1966,  I 
will  be  pleased  to  assist  in  its  preparation. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 
To:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 

BJW/TJB 
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SUBJECT:   EFFECT  OF  SUPREME  COURT  JUDGMENTS  IN  THE  KINNEAR 
AND  FORT  CASES  ON  THE  PROHIBITIONS  OF  SECTION  157 
OF  THE  CHARTER  AGAINST  POLITICAL  ACTIVITIES  AND 
UPON  LOCAL  POWER  TO  LEGISLATE  AGAINST  POLITICAL 
ACTIVITIES  BY  CIVIL  SERVICE  EMPLOYEES 


Gentlemen: 

Your  request  for  an  opinion  grows  out  of  the  California 
Supreme  Court  decisions  in  Kinnear  v.  City  and  County  of  San 
Francisco,  61  A.C.  339,  and  in  Fort  v.  Civil  Service  Coniraission 
of  the  County  of  Alameda,  61  A.C.  329,  and  seeks  answers  to  the 
following  questions: 

"(a)   Do  the  provisions  of  Section  157  of  the  Charter 
remain  in  force  in  view  of  the  findings  in  the 
cases  of  Kinnear  and  Dr.  Fort? 

"(b)  Can  proper  prohibitions  of  political  activity 

of  civil  service  employees  in  line  with  the  ,  .  . 
language  of  the  Supreme  Court  be  enacted  by 

(1)  rule  of  the  Civil  Service  Commission, 

(2)  Ordinance  of  the  Board  of  Supervisors,  or 

(3)  would  a  new  charter  section  be  required?" 


follows: 


Section  157  of  the  San  Francisco  Charter  provides  as 


"Active  participation  in  city  and  county  politics, 
relative  to  the  election  or  appointment  of  public 
officials,  by  civil  service  employees  and  eligibles  of 
the  city  and  county,  is  subversive  of  the  best  interests 
of  the  merit  system  and,  therefore,  persons  holding 
positions  in  the  classified  civil  service  or  on  eligible 
lists  for  such  positions  shall  take  no  active  part  in 
such  political  campaigns,  or  in  soliciting  votes,  or  in 
levying,  contributing  or  in  soliciting  funds  or  support, 
in  each  case  for  the  purpose  of  favoring  or  hindering 
the  appointment  or  election  of  candidates  for  city  and 
county  offices.   Violation  of  the  provisions  of  this 
section  shall  be  deemed  an  act  of  insubordination  and 
considered  good  cause  for  suspension  or  dismissal  from 
position  or  removal  from  eligible  list." 

Section  157  is  enforceable  only  under  the  disciplinary 
hearing  procedure  prescribed  under  Section  154  of  the  Charter. 
This  procedure,  in  my  opinion,  insures  legality  of  enforcement 
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within  the  rules  announced  by  the  Supreme  Court  in  both  Kinnear 
and  Fort.    In  fact,  the  court  indicates  such  restrictions  as 
those  imposed  under  Section  157  of  the  Charter  as  being  legally 
permissible  in  character. 

At  page  135  in  Fort  the  court  speaks  as  follows: 

"No  one  can  reasonably  deny  the  need  to  limit 
some  political  activities  such  as  the  use  of  official 
influence  to  coerce  political  action,  the  solicitation 
of  political  contributions  from  fellow  employees,  and 
the  pursuit  of  political  purposes  during  those  hours 
that  the  employees  should  be  discharging  the  duties  of 
his  position.   A  strong  case,  we  think,  can  also  be 
made  for  the  view  that  permitting  a  public  employee  to 
run  or  campaign  against  his  own  superior  has  so  dis- 
ruptive an  effect  on  the  public  service  as  to  warrant 
restriction.    It  is,  of  course,  possible  to  draw  a 
restrictive  provision  narrowly  in  order  to  deal 
specifically  with  such  abuses." 

Also  in  Fort,  where  Section  41  of  the  Alameda  Charter 
was  stricken  as  being  unconstitutional,  the  court  at  page  337 
observes  as  follows: 

"It  should  be  noted  that  this  is  not  an  area  in 
which  invalidation  of  a  provision  will  eliminate  the 
only  regulations  governing  an  important  subject  since 
the  legislature  in  1963  enacted  provisions  applicable 
to  Alameda  County  which  relate  to  political  activities 
by  local  public  employees  (Stats.  1963,  ch.  2000,  pp. 
4078-4080;  Gov.  Code,  §§  3201-3205)." 

Section  3205  of  the  Government  Code  parallels  in 
almost  every  particular  the  provisions  of  Section  157  of  the 
Charter.    In  addition.  Sections  3201-3204  of  the  Government 
Code,  while  they  contain  more  comprehensive  restrictions  on 
local  agency  employee  activity,  parallel,  in  so  far  as  local 
elections  and  civil  service  employees  are  concerned,  other 
restrictions  contained  in  Section  157  of  the  Charter.   In  essence, 
the  State  statute  is  aimed  at  the  same  objective  as  Section  157; 
namely,  prohibition  against  a  civil  service  employee  of  a  local 
entity  from  engaging  in  political  activities  surrounding  the 
election  of  local  officials. 

From  a  reading  of  both  the  Government  Code  sections 
and  the  Charter  section,  it  is  evident  that  the  purpose  of 
their  enactment  is  to  preserve  the  efficiency  and  integrity  of 
the  local  public  service.    Since  the  Supreme  Court  in  the  Fort 
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case  indicated  that  the  provisions  of  the  Government  Code  section 
did  not  violate  any  provision  of  the  Constitution,  but  were 
enforceable  and  since  the  Legislature  has  not  claimed  to  pre-empt 
the  field,  the  two  Supreme  Court  decisions  confirm  the  validity 
and  enforceability  of  Charter  Section  157.    I  am  of  the  opinion 
that  Charter  Section  157  is  valid  and  may  be  enforced  by  the  City 
and  County  of  San  Francisco. 

In  the  light  of  my  answer  to  the  first  question  stating 
that  Section  157  is  still  enforceable,  there  is  no  need  to  answer 
your  second  query.   However,  if  you  have  some  particular  regula- 
tion in  mind, I  will  be  pleased  to  assist  you  in  drafting  it  and 
advising  you  on  the  manner  in  which  it  should  be  enacted. 

You  are  so  advised. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 


RJR/BJW 


OPINION  NO.    64-27 
November  2,    1964 


SUBJECT:  ART  COMMISSION  JURISDICTION  OVER  (1)  FERRY  PARK; 
(2)  BAY  AREA  RAPID  TRANSIT  AND  (3)  MARKET  STREET 
REDEVELOPMENT 


Dear  Sir: 

You  have  requested  me  to  advise  you  as  to  the 
jurisdiction  and  powers  of  the  Art  Commission  in  respect  to 
the  following  projects: 

1.  Ferry  Park; 

2.  Bay  Area  Rapid  Transit,  as  it  applies  to 
San  Francisco; 

3.  Market  Street  Redevelopment. 

OPINION 

Those  provisions  of  Section  46  of  the  Charter  pertinent 
to  your  inquiry  read  as  follows: 

"No  work  of  art  shall  be  contracted  for  or  placed 
or  erected  on  property  of  the  city  and  county  or  become 
the  property  of  the  city  and  county  by  purchase,  gift 
or  otherwise,  except  for  any  museum  or  art  gallery, 
unless  such  work  of  art,  or  a  design  or  model  of  the 
same  as  required  by  the  commission,  together  with  the 
proposed  location  of  such  work  of  art,  shall  first  have 
been  submitted  to  and  approved  by  the  commission.    The 
term  'work  of  art'  as  used  in  this  charter  shall  comprise 
paintings,  mural  decorations,  stained  glass,  statues, 
bas  reliefs  or  other  sculptures;   monuments,  fountains, 
arches  or  other  structures  of  a  permanent  or  temporary 
character  intended  for  ornament  or  commemoration.    No 
existing  work  of  art  in  the  possession  of  the  city  and 
county  shall  be  removed,  relocated  or  altered  in  any 
way  without  the  approval  of  the  commission,  except 
as  otherwise  provided  herein.   The  commission  shall 
have  similar  powers  with  respect  to  the  design  of  build- 
ings, bridges,  viaducts,  elevated  ways,  approaches, 
gates,  fences,  lamps  or  other  structures  erected  or 
to  be  erected  upon  land  belonging  to  the  city  and 
county,  and  concerning  arches,  bridges,  structures 
and  approaches  which  are  the  property  of  any  corpora- 
tion or  private  individual  and  which  shall  extend  over  or 
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upon  any  street,  avenue,  highway,  park  or  public  place 
belonging  to  the  city  and  county.    Said  commission 
shall  so  act  and  its  approval  shall  be  required  for 
every  such  structure  which  shall  hereafter  be  erected 
or  contracted  for,  and  may  advise  in  respect  to  lines, 
grades  and  plattir^  of  public  ways  and  grounds." 

As  indicated  in  Section  46,  the  Art  Commission  approval 
jurisdiction  extends  to  works  of  art  placed,  erected  or  located 
on  property  of  the  city  and  county  or  which  are  or  become  the 
property  of  the  city  and  county,  and  the  design  of  structures 
erected  or  to  be  erected  on  land  belonging  to  the  city  and  county 
or  which  are  privately  owned  and  extend  over  or  upon  any  street, 
avenue,  highway,  park  or  public  place  belonging  to  the  city  and 
county. 

The  property  known  as  Ferry  Park  is  property  belonging 
to  the  city  and  county,  having  been  acquired  by  purchase  and 
through  condemnation  proceedings.   Consequently  the  placing  or 
erecting  of  works  of  art  thereon,  the  removal,  relocation  or 
altering  of  existing  works  of  art  thereon,  and  the  design  of 
buildings  and  other  structures  to  be  erected  thereon  are  all 
matters  within  the  jurisdiction  and  require  the  prior  approval 
of  the  Art  Commission.   Apart  from  these  matters,  the  design, 
landscaping  or  construction  of  Ferry  Park  does  not  require  Art 
Commission  approval.    (See  City  Attorney's  Opinion  No.  1402, 
December  4,  1959,  holding  that  neither  removal  nor  alto-ration 
of  Portsmouth  Square  required  approval  of  the  Art  Coirniission.) 

With  reference  to  landscaping  generally,  it  is  to  be 
noted  that  Section  46  does  not  mention  landscaping  as  a  work 
requiring  Art  Commission  approval,  and  landscaping  is  not  embraced 
within  the  definition  of  a  work  of  art  as  set  forth  in  the  section. 
(See  City  Attorney's  Opinion  1402,  supra . )   Consequently  the 
design  of  any  proposed  landscaping  does  not  require  approval  by 
the  Art  Commission.    However,  if  in  connection  with  any  landscaping 
on  property  belonging  to  the  city  and  county,  works  of  art  are 
placed,  erected,  removed,  relocated  or  altered,  or  structures  are 
erected.  Art  Commission  approval  is  required  under  the  provisions 
of  Section  46. 

The  Bay  Area  Rapid  Transit  District  is  an  agency  of  the 
State  created  by  State  law  to  carry  out  a  statewide  objective, 
and  it  is  authorized  to  acquire,  hold  and  enjoy  real  and  personal 
property  of  every  kind  necessary  to  the  full  or  convenient  exercise 
of  its  powers  (§§  28501-28600,  29010  and  29031,  Public  Utilities 
Code  of  the  State  of  California).   Works  of  art  or  structures 
erected  or  placed  on  property  owned  by  the  District  are  therefore 
not  subject  to  Art  Commission  approval.   (See  City  Attorney's 
Opinion  No.  L63-22,  dated  September  18,  1963.) 
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Arches,  bridges,  structures  and  approaches  which  are 
the  property  of  the  Rapid  Transit  District  but  which  extend  over 
any  street,  avenue,  highway,  park  or  public  place  belonging  to 
the  city  and  county  are  likewise  not  subject  to  Art  Commission 
approval  as  the  Bay  Area  Rapid  Transit  District  is  not  considered 
as  a  corporation  or  private  individual  within  the  meaning  of 
those  terras  as  used  in  Section  46  of  the  Charter.    (See  City 
Attorney's  Opinions  No.  4117  dated  April  29,  1948,  and  No.  686 
dated  April  13,  1953.)   However,  works  of  art  or  structures 
placed  or  erected  on  land  belonging  to  the  city  and  county  by 
the  Bay  Area  Rapid  Transit  District  under  some  form  of  permit, 
lease,  joint  use,  or  other  agreement  or  arrangement  between  the 
District  and  the  city  and  county,  require  Art  Commission  approval 
under  the  provisions  of  Section  46. 

The  third  project  referred  to  in  your  request.  Market 
Street  Redevelopment,  is  not  a  redevelopment  project  in  the  sense 
that  Diamond  Heights,  Western  Addition  and  Golden  Gateway  are. 
It  refers,  rather,  to  the  organized  voluntary  effort  on  the  part 
of  property  owners  along  Market  Street  in  the  improvement  of 
their  properties  and  the  general  character  and  image  of  Market 
Street. 

To  the  extent  that  such  "redevelopment"  might  involve 
the  placing  or  erecting  of  works  of  art  on  property  of  the  City 
and  county  or  the  erection  of  buildings  or  other  structures  upon 
land  belonging  to  the  City  or  the  lines,  grades  or  platting  of 
public  ways  or  grounds,  the  Art  Commission  has  the  jurisdiction 
prescribed  in  Charter  Section  46.    If  such  "redevelopment"  con- 
templates the  extension  of  any  privately  owned  arches,  bridges, 
structures  or  approaches  over  or  upon  any  street,  park  or  other 
public  place  belonging  to  the  city  and  county,  the  Art  Commission 
has  jurisdiction  over  the  design  thereof  and  its  design  approval 
is  prerequisite  to  any  such  extension. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Joseph  H.  Dyer,  Jr. 
Executive  Secretary 
Art  Commission 
281  City  Hall 
San  Francisco,  California 

JJT/BJW 


OPINION  NO.  64-28 
November  25 ,  1964 


SUBJECT:   JURISDICTION  OF  BOARD  OF  SUPERVISORS  TO  CONSIDER  CONSTRUC- 
TION OR  VACATION  OF  STAIRVJAY  IN  FOREST  KNOLLS  WHERE  SUB- 
DIVISION MAP  PROVIDED  FOR  CONSTRUCTION  OF  SAID  STAIRWAY 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  majority  of  the  residents  in  Forest  Knolls  are 
involved  in  a  rather  serious  community  dispute  at  the  pres- 
ent time.   It  appears  that  the  subdivision  maps  submitted 
by  the  developers  of  the  area  indicated  the  construction  of 
a  stairway  in  a  specified  area.   This  stairway  has  not  as  yet 
been  built  and  there  has  now  developed  a  serious  controversy 
between  the  residents  as  to  whether  this  stairway  should  be 
built  or  whether  the  area  in  question  should  be  landscaped 
instead. 

"This  matter  is  presently  pending  in  the  Governmental 
Services  Committee  of  the  Board  of  Supervisors ,  and  represen- 
tatives of  each  side  of  the  controversy  have  been  urging  the 
taking  of  a  vote  to  be  conducted  at  Forest  Knolls  on  the  ques- 
tion of  whether  the  stairway  shall  or  shall  not  be  constructed 
It  is  the  hope  of  each  side  that  if  their  position  receives 
a  majority  of  the  vote,  the  Governmental  Services  Committee 
will  abide  thereby  and  make  its  recommendation  accordingly. 

"A  serious  question  has  arisen  in  my  mind  as  to  whether 
any  action  by  the  Board  of  Supervisors  would  be  proper,  in 
view  of  the  fact  that  the  residents  purchased  on  the  faith 
of  the  subdivision  map,  and  it  may  be  that  we  are  being 
asked  to  impair  the  validity  of  contracts.   Accordingly,  it 
would  be  appreciated  if  you  would  furnish  to  me  your  legal 
opinion  concerning  our  jurisdiction  in  this  matter.   For 
further  specifics  I  refer  you  to  Myron  Tatarian,  who  is 
thoroughly  familiar  with  the  problem." 

OPINION 

The  jurisdiction  of  the  Board  of  Supervisors  in  the 
matter  of  the  construction  or  vacation  of  pedestrian  stairways  in 
the  Forest  Knolls  subdivisions  involves  a  review  of  the  law  relat- 
ing to  subdivision  proceedings  and  street  vacations. 

Under  the  provisions  of  the  Subdivision  Map  Act  (Bus.  & 
Prof.  Code  §§  11500  et  seq.)  and  our  local  subdivision  control 
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ordinance  (San  Francisco  Admin.  Code  §§26.1-26.5),  the  Board  of 
Supervisors  has  broad  powers  over  the  design  and  improvement  of  sub- 
divisions.  In  the  instant  case,  the  tentative  subdivision  maps  of 
the  Forest  Knolls  subdivisions  were  conditionally  approved  by  the 
advisory  agency  of  the  city  and  county,  the  Director  of  Public 
Works.   (Bus.  &  Prof.  Code,  Section  11552;  San  Francisco  Adminis- 
trative Code,  §26.3.)   One  of  the  conditions  imposed  therein  was 
that  the  subdivision  improvements  would  include  fully  constructed 
stairways,  acceptable  to  the  city,  between  certain  designated 
streets  within  the  subdivisions.   Thereafter,  the  Board  of  Super- 
visors approved  the  final  subdivision  maps  and  at  that  time  accept- 
ed the  offers  of  dedication  of  the  subdivider  of  the  parcels  of 
land  delineated  and  designated  on  said  maps  as  public  streets  and 
including  the  parcels  to  be  improved  by  the  subdivider  by  the  con- 
struction of  the  stairways.   Deeds  to  the  property  involved  were 
accepted  by  the  board  on  behalf  of  the  city  and  county  together 
with  subdivision  performance  bonds  conditioned  upon  the  faithful 
performance  of  street  work  in  the  subdivisions.   (Resolutions  Nos. 
169-58,  dated  March  6,  1958;  407-59,  dated  May  14,  1959;  and  677-59, 
dated  August  20,  1959.) 

One  of  the  main  purposes  of  the  Subdivision  Map  Act  is  to 
require  the  subdivider  to  do  the  original  work  of  placing  streets 
in  a  proper  condition  before  the  maintenance  thereof  is  taken  over 
by  the  city  and  to  relieve  the  public  to  this  extent  of  a  burden 
that  would  otherwise  exist.   (Evola  v.  Wendt  Const.  Co. ,  170  Cal. 
App.  2d  21;  Hoover  v.  County  of  Kern,  118  Cal.  App.  2d  139.)   The 
acceptance  of  the  board  of  supervisors  of  the  offer  of  dedication 
completed  the  dedication  but  it  did  not  constitute  an  acceptance 
of  the  streets  at  that  time  other  than  conditionally  as  provided  in 
the  Subdivision  Map  Act  (Bus.  6e  Prof.  Code  §11611)  and  a  further  and 
later  acceptance  of  the  work  is  necessary  when  it  can  be  determined 
whether  or  not  the  work  has  been  done  in  accordance  with  the  stan- 
dards established.   (Hoover  v.  County  of  Kern,  supra.)   Therefore, 
the  subdivider  of  the  Forest  Knolls  subdivisions  is  obligated  to 
construct  the  stairways  therein  pursuant  to  the  conditions  set  forth 
in  the  conditional  approvals  of  his  tentative  subdivisions  maps  and 
it  is  within  the  jurisdiction  of  the  board  of  supervisors  to  re- 
quire that  such  work  be  done. 

Since  the  offer  of  dedication  of  the  subdivider  of  the 
parcels  of  land  to  be  improved  by  the  construction  of  stairways  was 
made  complete  by  the  acceptance  thereof  by  the  Board  of  Supervisors 
(Hoover  v.  County  of  Kern,  supra) ,  the  subdivider  cannot  withdraw 
his  offer  of  dedication  and  the  city  and  county  cannot  divest  it- 
self thereof  except  by  appropriate  proceedings  taken  in  accordance 
with  law.   (Gross  v.  City  of  San  Diego,  125  Cal.  App.  238.) 
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The  legal  proceedings  governing  such  divestment  by  the 
City  and  County  of  San  Francisco  are  set  forth  in  the  Street  Vaca- 
tion Act  of  1941  (Sts.  &  Hy.  Code  §§8300-8374).   (Charter  §107.) 
The  Act  empowers  the  legislative  body  of  any  city  to  vacate  any 
street  or  part  of  any  street  therein  in  accordance  with  the  pro- 
cedures set  forth  in  the  Act.   (Sts.  &  Hy.  Code  §§8302,  8320.) 
Before  the  vacation  is  ordered,  the  legislative  body  must  adopt  an 
ordinance  or  resolution  declaring  its  intention  to  do  so  and  fixing 
a  time  and  place  for  hearing  all  persons  interested  in  or  objecting 
to  the  proposed  vacation.   The  resolutions  must  be  published  and 
notices  of  the  proposed  street  vacation  posted  conspicuously  along 
the  line  of  the  street  to  be  vacated.   (Sts.  &  Hy.  Code  §8322.)   On 
the  day  fixed  for  the  hearing,  the  board  of  supervisors  hears  all 
the  evidence  offered  by  those  interested  in  the  street  vacation  and, 
if  it  finds  from  the  evidence  submitted  that  the  street  is  un- 
necessary for  present  or  prospective  street  purposes,  it  makes  its 
order  vacating  such  street.   (Sts.  &  Hy.  Code  §8323.) 

The  act  of  the  legislative  body  in  ordering  the  vacation 
of  a  street  has  been  held  to  be  legislative  in  character  and  there- 
fore conclusive  as  to  the  necessity  or  convenience  of  the  improve- 
ment except  upon  convincing  proof  of  fraud,  arbitrary  action,  or 
abuse  of  discretion.   (Seals  v.  City  of  Los  Angeles,  23  Cal.  2d 
381;  City  of  Los  Angeles  v.  Fiske,  117  Cal.  App.  2d  167.)  This 
power  is  also  subject  to  constitutional  limitations  in  that  the 
owner  of  property  adjoining  a  street  that  has  been  vacated  may  be 
entitled  to  compensation  for  the  easement  therein  of  which  he  has 
been  deprived.   (Calif.  Const.,  Art  I,  §14;  Bigelow  v.  Ballerino, 
111  Cal.  559.)   However,  the  right  of  an  adjoining  property  owner 
is  only  that  of  reasonable  use  of  the  street  fronting  his  property 
in  either  direction  to  the  next  intersection  (Beckham  v.  City  of 
Stockton,  64  Cal.  App.  2d  487,  502-503)  and  in  the  present  instance 
wherein  the  stairways  do  not  front  any  property  within  the  sub- 
divisions, the  vacation  of  said  stairways  would  furnish  no  basis 
for  the  recovery  of  compensation.   (Beckham  v.  City  of  Stockton. 
supra . ) 

It  is  my  understanding  that  the  matter  presently  pending 
before  the  Governmental  Services  Committee  of  the  Board  of  Super- 
visors is  a  resolution  declaring  an  intention  to  vacate  the  parcels 
in  Forest  Knolls  to  be  improved  by  the  construction  of  stairways. 
This  matter  is  before  said  committee  as  the  initial  step  in  a  street 
vacation  proceeding  (Sts.  &  Hy.  Code  §8322),  and  it  is  within  the 
jurisdiction  of  the  board  of  supervisors  to  consider  this  matter. 
However,  the  mode  provided  by  the  Legislature  is  the  measure  of 
power  (Keller  v.  City  of  Oakland,  54  Cal.  App.  169)  and  the  steps 
to  be  taken  by  the  board  in  a  street  vacation  proceeding  as  set 
forth  in  the  Street  Vacation  Act  of  1941  control  and  must  be 
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followed.  (Charter  §107;  Madera  v.  Black.  181  Cal.  306.)  If  the 
board  adopts  the  resolution  of  intention,  a  public  hearing  must  be 
held  at  which  time  the  board  must  hear  the  evidence  offered  by  any 
person  interested  in  or  objecting  to  the  proposed  vacation.  If  it 
is  the  decision  of  the  board  to  order  the  vacation,  it  must  be 
based  upon  a  good  faith  finding  by  the  board  from  all  the  evidence 
submitted  that  the  property  in  question  is  unnecessary  for  present 
or  future  uses  as  a  street.   (City  of  Los  Angeles  v.  Fiske,  supra.) 

The  jurisdiction  of  the  board  to  consider  the  question  of 
the  construction  of  the  stairways  would  not  be  abrogated  by  the  con- 
veyances of  realty  in  the  subdivisions  where  such  staiirways  had  been 
delineated  and  designated  on  subdivision  maps  as  public  streets  and 
the  offer  of  dedication  thereof  by  the  subdivider  had  been  accepted 
by  the  board  on  behalf  of  the  city  and  county.  Although  the  sub- 
divider  is  bound  by  such  action  and  cannot  withdraw  his  offer 
(Gross  V.  City  of  San  Diego,  supra) ,  the  jurisdiction  of  the  board 
in  relation  to  subdivision  improvements  and  city  streets  under  the 
provisions  of  the  Subdivision  Map  Act  and  Street  Vacation  Act  of 
1941,  as  set  forth  herein,  form  a  part  of  such  agreements  as  if 
such  provisions  were  expressly  referred  to  and  incorporated  therein 
at  the  time  such  agreements  were  entered  into.   (12  Cal.  Jur.  2d 
348.) 

To  sum  up  the  foregoing,  it  is  my  opinion  that  it  is 
within  the  jurisdiction  of  the  Board  of  Supervisors  to  require  the 
subdivider  to  construct  the  stairways  in  the  Forest  Knolls  sub- 
divisions or  to  order  the  vacation  of  the  stairways  if,  after  ap- 
propriate proceedings  taken  in  accordance  with  law  (Street  Vacation 
Act  of  1941),  it  finds  that  said  stairways  are  unnecessary  for  pres- 
ent or  prospective  public  street  purposes. 

You  are  advised  accordingly. 

Re  spec  t  fu 1 ly  submi  t  ted , 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  George  R.  Moscone,  Supervisor 
235  City  Hall 
San  Francisco,  California 


OPINION  NO.  64-29 
December  14,  1964 


SUBJECT:   APPLICATION  FOR  VARIANCE  FROM  PROVISIONS  OF  SECTION 
150(e)  OF  THE  PLANNING  CODE  RELATIVE  TO  THE  RIGHT  TO 
CONSTRUCT  AN  APARTMENT  HOUSE  UNDER  R-3  STANDARDS 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"An  application  has  been  filed  for  a  variance  from 
Section  150(e)  of  the  City  Planning  Code,  by  which  the 
Board  of  Supervisors  specified  that,  if  an  apartment 
building  were  to  be  erected  under  the  R-3  standards  in 
effect  prior  to  the  comprehensive  revision  of  those 
standards  adopted  by  the  Board  earlier  this  year,  a 
permit  application  for  the  building  must  have  been 
filed  on  or  before  March  16,  1964.   A  variance  from 
Section  150(e)  is  now  requested  in  order  to  permit 
erection  under  the  former  R-3  standards  of  an  apart- 
ment building  for  which  a  permit  application  was  filed 
on  March  19,  1964. 

"Your  opinion  is  requested  as  to  whether,  under 
the  Charter  and  Planning  Code  provisions  applicable 
to  variances,  this  variance  application  may  be  con- 
sidered by  the  Zoning  Administrator." 

OPINION 

The  authority  of  the  Zoning  Administrator  under  the 
provisions  of  Section  117.3  of  the  Charter  and  Section  302  of  the 
City  Planning  Code  is  to  grant  variances  from  the  strict  applica- 
tion of  the  zoning  and  setback  regulations  of  the  Planning  Code. 

Section  150(e)  of  the  City  Planning  Code  reads  as  follows: 

"(e)   A  building  may  be  completed  and  used  in 
accordance  with  the  provisions  of  this  Code  and  the 
Building  Code  in  effect  prior  to  the  City  Planning 
Code  amendments  pertaining  to  R-3  and  R-3. 5  districts 
under  Board  of  Siipervlsors  File  No.  435-63  if  an 
application  for  a  building  permit  (as  distinguished 
from  a  site,  foundation,  grading,  steel  erection  or 
other  specialized  t)rpe  of  permit)  for  said  building 
was  filed  in  accordance  with  Section  302  of  the 
Building  Code  prior  to  the  close  of  business  on 
March  16,  1964,  accompanied  by  such  plans  and  speci- 
fications as  are  necessary  to  meet  the  provisions  of 
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said  Section  302  and  other  provisions  of  law  in  force 
on  said  date,  and  if  said  application  or  said  permit 
is  not  thereafter  cancelled  or  revoked  in  accordance 
with  the  provisions  of  the  Building  Code." 

Section  150(e)  is  not  a  zonirg  nor  setback  regulation  within 
the  meaning  of  Charter  section  117.3  or  Planning  Code  section  302, 
but  is  in  itself  a  variance  provision  and  establishes  the  tests 
under  which  a  variance  from  the  strict  application  of  the  effective 
date  of  the  recent  amendatory  regulations  affecting  the  R-3  and 
R-3.5  districts  may  be  granted.   It  is  conceded  that  the  applica- 
tion does  not  meet  these  tests. 

The  general  tests  established  for  variances  from  the 
zoning  and  setback  regulations  are  obviously  inapplicable  in  the 
present  situation.    The  Supreme  Court  of  Pennsylvania,  in  the 
case  of  In  re  Michener's  Appeal.  115  A.    2d  367,  at  page  370,  in 
passing  on  the  question  of  the  denial  of  the  variance,  stated  as 
follows: 

"It  should  be  at  once  evident  that  none  of  the 
complaints  thus  asserted  made  out  a  case  for  the  proper 
grant  of  a  variance  by  the  Board  of  Adjustment.   The 
operation  of  the  trolley  cars,  the  increase  in  vehicular 
traffic,  the  fact  that  perhaps  the  district  was  no  longer 
exclusively  residential,  --  all  these  conditions  did  not 
constitute  any  hardship  which  especially  affected  the 
Michener  property;   on  the  contrary  they  applied  to  the 
entire  area.    The  law  is  well  established  that  a  variance 
may  be  granted  only  where  a  property  is  subjected  to  a 
hardship  unique  or  peculiar  to  itself  as  distinguished 
from  one  arising  from  the  impact  of  the  zoning  regulations 
on  the  entire  district.    If  the  Michener  property  was  no 
longer  as  attractive  for  a  residence  as  when  he  first 
occupied  it,  the  same  changes  affected  all  of  his  neighbors 
and  all  of  the  persons  in  the  district  alike." 

In  commenting  on  application  for  variances  from  the 
effect  of  laws  that  are  generally  applicable  to  all  property  in 
the  district,  Mr.  E.  C.  Yokley,  in  his  book  "Zoning  Law  and 
Practice,"  1964  Cumulative  Supplement,  at  page  216,  stated  the 
following: 

"The  Supreme  Court  of  Pennsylvania  has  invalidated 
a  variance  granted  for  the  operation  of  a  beauty  shop 
in  a  dwelling  located  in  a  'B'  residential  district. 
In  so  holding,  the  court  again  restated  the  rule  that 
only  a  hardship  peculiar  to  an  applicant's  property 
merits  an  allowance  of  a  variance,  and  that  if  there 
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appears  to  be  a  general  hardship  the  situation  should 
be  remedied  by  a  revision  of  the  general  zoning  regula- 
tion, and  not  by  the  grant  of  a  special  privilege  to  a 
single  ovmer  of  property." 

The  author  bases  the  above  comments  on  the  case  of 
English  V.  Zoning  Board  of  Adjust,  of  Norristown  (Pa),  148  A.  2d 
912,  in  which  the  Court  reiterated  the  statements  which  it  had 
previously  enunciated  in  the  Mchener  case,  supra  -  The  same 
question  arose  in  New  York  and,  in  Miller  v.  Silver,  105  N.Y.  Supp. 
2d  474,  the  New  York  Court  in  its  opinion,  at  page  475,  stated  the 
rule  to  be  as  follows: 

"Where  a  claimed  hardship  is  common  to  other  properties 
in  the  area  and  not  one  special  and  peculiar  to  the 
specific  property,  the  remedy  is  by  change  in  the  zoning 
ordinance  itself.   The  Board  of  Appeals  may  not  amend 
a  zoning  ordinance  under  the  guise  of  a  variance." 

Here  the  applicant  is  seeking  to  have  you,  as  Zoning 
Administrator,  in  effect  amend  the  zoning  ordinance  by  excepting 
his  property  from  the  provisions  of  Section  150(e).   He  is  not 
basing  his  request  on  anything  special  or  peculiar  to  the  land 
on  which  he  intends  to  build  but  solely  on  the  plea  that  he  failed 
to  meet  the  March  16,  1964,  deadline  which  applies  generally  to  all 
property  in  an  R-3  or  R-3.5  district. 

You  are  accordingly  advised  that  you  do  not  have  the 
power  to  grant  an  application  for  a  variance  from  the  date  limita- 
tion prescribed  in  Section  150(e)  of  the  Planning  Code. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Clyde  0.  Fisher,  Jr. 
Zoning  Administrator 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco,  California  94102 
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;UBJECT:   WHETHER  UNUSED  REAL  PROPERTY  OWNED  BY  THE  CITY  MAY 
,         BE  SOLD  OR  LEASED  FOR  SPECIFIC  PURPOSE  OF  A  MODERATE 
I         PRICED  PRIVATE  HOUSING  DEVELOPMENT  BY  NEGOTIATION 

AND  WITHOUT  FOLLOWING  COMPETITIVE  BIDDING  PROCEDURES 


^ear  Sir: 


I  have  your  request   for  an  opinion  as   follows: 

REQUEST 

"Pursuant  to  Section  116.1  of  the  Charter,  the 
City  Planning  Commission  had  before  it  a  referral 
on  September  24  and  October  8  from  the  Superintendent 
of  Schools  regarding  the  conformity  of  the  sale  of 
certain  surplus  school  sites  to  the  Master  Plan. 

"On  October  8,  the  Mayor  addressed  a  letter  to 
the  City  Planning  Commission,  a  copy  of  which  is  en- 
closed, asking  assistance  in  establishing  policy  and 
procedure  whereby  the  sale  of  surplus  public  property 
may  be  used,  wherever  appropriate,  to  help  alleviate 
the  pressing  housing  problems  of  San  Francisco  and 
create  more  moderate  priced  private  housing. 

"The  three  sites  immediately  under  consideration 
by  the  City  Planning  Commission  which  might  be  used  for 
moderate  priced  private  housing,  also  referred  to  as 
FHA  Section  221d3  housing,  a  type  of  development  in 
which  a  cooperative  or  non-profit  developer  is  able  to 
supply  housing  at  a  moderate  price  because  of  govern- 
ment-insured below-market  interest  rate  loans,  are  as 
follows: 

Potrero  Hill  property,  on  north  slope  of  hill 
mid-block  between  Connecticut  and  Arkansas,  19th 
and  20th  Streets.   Zoned  R-3.   29,500  sq.  ft.; 
vacant. 

P. A.  Hearst  Home  School  site  near  Taraval  Street 
between  4Xst  and  42nd  Avenues.   Zoned  R-1, 
60,000  sq.  ft. 

Ulloa  Annex  site,  Ulloa  Street  between  38th  and 
39th  Avenue sT   Zoned  R-1.   78,000  sq.  ft. 

"Under  consideration  in  the  near  future  will  be  a 
surplus  Water  Department  property  at  University  Mound 
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Reservoir  at  Felton  and  Bowdoin  Strsets,  which  might  also 
be  suitable  for  moderate  priced  private  housing. 

"Maps  of  all  four  of  th-^.ce  properties  are  enclosed. 
Also  enclosed  is  a  copy  of  my  report  to  the  City  Planning 
Commission,  dated  September  22,  1964,  on  the  surplus 
school  properties, 

"In  view  of  the  Mayor's  request,  may  I  have  your 
opinion  as  to  (1)  whether  the  City  has  the  authority 
to  stipulate  that  these  sites  be  sold  for  a  specific  use, 
namely,  moderate  priced  private  housing  under  FHA  Sec- 
tion 221d3,  and  (2)  the  procedure  by  which  this  can  be 
done . " 

The  letter  of  the  Mayor  referred  to  in  your  request  reads 
is  follows : 

"In  regard  to  the  sale  of  surplus  public  property, 
may  I  request  your  assistance  in  establishing  policy 
and  procedure  whereby  such  sale,  wherever  appropriate, 
be  used  to  help  alleviate  the  pressing  housing  problems 
of  San  Francisco, 

"In  order  to  assure  that  there  will  be  a  balanced 
housing  supply  in  San  Francisco,  more  moderate  priced 
private  housing  must  be  created.   In  view  of  the  short- 
age of  sites  throughout  the  community  for  such  housing, 
is  it  not  logical  that  surplus  school  sites  and  other 
surplus  public  land  be  used  for  this  purpose, 

"I  have  no  preconceived  ideas  concerning  the  sites 
presently  under  review.   It  is  my  understanding  that 
sites  that  might  be  appropriate  for  residential  uses 
are  the  Matt  Sullivan  School  Site  in  the  mid- block  be- 
tween 19th  and  20th  Streets,  between  Connecticut  and 
Arkansas  Streets;  the  Phoebe  H,  Hearst  Home  School  Site 
in  the  mid-block  between  Taraval  and  Santiago  Streets, 
between  41st  and  42nd  Avenues;  and  the  Ulloa  Annex  Site 
on  Ulloa  Street  between  38th  and  39th  Avenues.   May  I 
request  that  thorough  study  be  given  to  the  possibility 
of  using  these  sites  for  moderate  priced  private  hous- 
ing. 

"The  concept  of  utilizing  the  sale  of  surplus  public 
lands  for  the  achievement  of  broad  public  policy  is  new 
to  San  Francisco.   Therefore,  there  will  undoubtedly  be 
legal  problems  and  adrainistrative  problems  that  must  be 
overcome.   Perhaps  these  can  not  be  resolved  until  there 
is  full  review  by  the  Board  of  Supervisors. 
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"However,  at  this  time,  I  should  like  to  request 
your  Honorable  Commission  to  do  everything  in  its  power 
to  help  the  community  achieve  the  above  mentioned  ob- 
jectives. 

OPINION 

I        Whenever  real  property  belonging  to  the  City  and  County  is 
sold  or  leased  pursuant  to  the  provisions  of  Sections  92  and  93  of 
the  Charter,  competitive  bidding  procedures  must  be  followed  and 
such  procedures  preclude  negotiated  sales  or  leases.  However,  both 
Section  92,  relating  to  the  sale  of  City  real  property,  and  Section 
^3,  relating  to  the  lease  of  City  real  property,  contemplate  sales  or 
i|.eases  of  surplus  City  property,  that  is,  property  that  is  no  longer 
required  by  any  City  department  in  the  effectuation  of  the  public 
purposes  of  the  City  government.   Such  sections  do  not  control  where 
:he  property  may  be  utilized  in  the  carrying  out  of  a  proper  public 
)urpose  of  the  municipality.   (See:  City  Attorney's  Opinion  No.  1527, 
lated  April  5,  1961.)  The  essential  question  presented  by  your  re- 
juest,  then,  is  whether  assistance  in  the  establishment  of  moderate 
)riced  private  housing  in  the  City  and  County  can  be  found  to  be  a 
municipal  public  purpose  justifying  the  City  and  County  in  making 
•roperty  it  owns  available  for  such  purpose  by  sale  or  lease  without 
ompetitive  bidding  procedures. 

It  is  well  settled  law  in  this  State  that  the  establishment 
if  housing  for  persons  of  low  income  is  a  public  municipal  purpose 
"or  which  a  municipality  may  expend  its  funds  or  otherwise  lend  its 
assistance,   (See:   City  Attorney's  Opinion  No.  3113,  dated  Febru- 
iry  27,  1940,  and  Housing  Authority  of  the  County  of  Los  Angeles  v. 
•ockweiler,  14  Cal.  2d  437.) 

Research  reveals  no  case  in  California  that  has  considered 
his  question  in  connection  with  housing  for  persons  of  what  may  be 
designated  as  moderate  income.  The  courts  of  other  jurisdictions, 
I'.owever,  have  considered  the  question  and  have  decided  that  govern- 
jental  assistance  in  the  establishment  of  housing  for  persons  of 
loderate  income  can  be  found  to  be  a  proper  governmental  purpose. 
,hus,  in  the  case  of  Cremer  v.  Peoria  Housing  Authority,  78  N.  E.  2d 
176  (111.),  the  expenditure  of  public  funds  for  the  acquisition  of 
and  by  a  public  agency  to  be  sold  to  a  private  developer  for  the 
onstruction  of  "non- low- rent"  housing  was  held  to  constitute  an 
expenditure  for  a  public  purpose.  The  court  pointed  out  as  follows: 

"Manifest  it  is  that  the  fundamental  purpose  of  govern- 
ment is  to  promote  the  public  welfare  and  the  end  to  be  ac- 
complished by  a  particular  enactment  being  lawful,  the 
General  Assembly  is  endowed  with  wide  discretion  as  to  the 
means  to  be  employed.   As  concerns  the  State  Grant  acts, 
we  cannot  say,  as  a  matter  of  law,  that  the  administrative 
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techniques  devised  for  the  proper  public  purpose  of 
promoting  new  housing  are  inappropriate  to  the  end  in 
view  or  that  they  offend  constitutional  principles. 
The  complaint  of  plaintiffs  is  that  a  private  corpora- 
tion and  certain  individuals  are  benefited,  that  the 
classification  of  beneficiaries  is  arbitrary  and  unreason- 
able and  that  the  Peoria  Housing  Authority  did  not  receive 
a  cash  or  otherwise  valuable  consideration  from  the  de- 
fendant nonprofit  corporation.   Since  the  public  generally 
will  benefit  from  the  resultant  alleviation  of  the  housing 
shortage,  within  limits  not  transgressed  here,  benefits 
which  are  not  direct  to  the  private  corporation  or  in- 
dividual concerned  but  merely  incidental  to  the  public 
purpose  of  the  statute  do  not  render  the  legislation 
invalid.  (Citing  cases) 

"The  contention  that  the  classification  is  discrim- 
inatory and  unreasonable  is  equally  without  merit.  We 
know  of  no  more  appropriate  classes  of  persons  to  receive 
the  incidental  benefits  of  State  inspired  housing  than 
veterans,  the  families  of  deceased  veterans,  and  all 
persons  or  families  who  are  urgently  in  need  of  safe 
and  sanitary  housing.   The  possibility  that  housing 
developments  may  be  owned  outright  by  private  or  non- 
profit corporations  desirous  of  establishing  moderate, 
as  opposed  to  low,  rentals  is  immaterial.   In  the  first 
place,  local  housing  authorities  can  guard  against  the 
construction  of  elaborate  housing  and  the  imposition 
of  high  rentals  by  appropriate  contractual  provision. 
Secondly,  because  of  the  acute  nature  of  the  housing 
shortage,  the  need  for  adequate  and  decent  housing  has 
expanded  to  include  a  large  portion  of  the  middle 
income  group,  persons  who  can  afford  to  pay  moderate 
rentals." 

In  Chelcy  v.  Buffalo  Municipal  Housing  Authority,  206  N.Y.S. 
id  158,  the  Buffalo  Municipal  Housing  Authority  undertook  to  substi- 
tute a  moderate  priced  housing  development  upon  the  site  of  a  low 
jent  housing  project.   Under  New  York  State  law  a  limited  dividend 
jorporation  was  held  authorized  to  convert  the  existing  low  rent 
development  into  a  higher  priced  rental  unit,  existing  tenants  being 
toved  to  other  low  rent  projects.  The  court  held  that  the  New  York 
aw  was  not  unconstitutionally  applied  to  a  plan  for  public  housing 
hat  benefited  a  middle  income  group  as  long  as  the  income  was  not 
ufficient  to  produce  that  rental  which  attracts  private  industry 
o  build  housing  for  persons  of  that  class.  The  court  in  reviewing 
he  factual  findings  pointed  out  that  residents  were  leaving  the 
ity  in  substantial  numbers  because  of  inadequate  housing,  and  that 
ihe  middle  income  housing  plan  was  a  step  forward  with  proper 
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planning  to  a  better  city  that  would  benefit  all  local  residents. 
(See  also  Opinion  to  the  Governor,  63  A.  2d  724.) 

The  foregoing  decisions  are  illustrative  of  the  well 
established  principle  that  what  is  necessary  in  the  safeguarding  cind 
promotion  of  the  public  welfare  is  primarily  a  matter  for  the  legis- 
lative bodies  to  determine,  and  that  the  courts  will  not  interfere 
with  such  determination  in  the  absence  of  a  clear  showing  of  arbi- 
itrary  action  or  a  violation  of  the  constitutional  rights  of  the 
jcitizen. 

In  connection  with  legislative  discretion  in  the  promotion 
of  the  public  welfare  under  the  police  power,  the  California  Supreme 
Court  has  commented  as  follows  in  the  case  of  Wholesale  Tobacco 
Dealers  Bureau  v.  National  Candy  and  Tobacco  Co.,  11  Cal.  2d  634 
(pp.  643-644): 

"It  has  now  become  firmly  established  that  the  police  power 
of  the  state  extends  not  only  to  the  preservation  of  the 
public  health,  safety  and  morals,  but  also  extends  to  the 
preservation  and  promotion  of  the  public  welfare.   In 
recent  years  the  state,  in  promoting  and  advancing  the 
general  welfare  of  its  citizens,  has  frequently  and 
properly  used  this  power  to  promote  the  general  pros- 
perity of  the  state  by  the  regulation  of  economic  con- 
ditions.  This  apparent  extension  of  the  police  power  is 
in  fact  no  extension  at  all.  The  police  power  has  not 
expanded.   Its  proper  exercise  has  always  been  and  still 
is  confined  to  regulation  in  the  public  welfare,  and 
has  always  been  and  still  is  subject  to  the  standard  of 
reasonableness  in  its  relation  to  that  interest.   How- 
ever, changed  social,  political  and  economic  conditions 
have  enlarged  the  field  of  conduct  which  may  properly 
be  subjected  to  regulation  in  order  that  the  general 
welfare  may  be  adequately  protected.   The  proper  appli- 
cation of  the  power  cannot  be  measured  by  past  precedents-- 
the  test  is,  of  course,  present  day  conditions.  ' 

In  the  case  of  Gillum  v.  Johnson,  7  Cal.  2d  744,  upholding 
the  California  Unemployment  Reserves  Act,  the  court  held  that  it  could 
not  be  doubted  that  the  unemployinent  insurance  system  was  within  the 
reserved  power  of  the  State  to  establish,  stating  (p.  761): 

"If  it  be  within  this  reserved  power  of  the  state  to 
care  for  those  in  need  when  the  actual  need  is  present, 
and  as  to  this  there  can  be  no  question,  it  would  seem 
to  be  likewise  true  that  to  anticipate  the  necessities 
of  the  future  is  not  only  a  reasonable  but  a  wise  and 
salutary  governmental  policy.   Whether  the  plan  now 
projected  is  the  best  that  could  be  devised  is  not  the 
question.   Economic  theorists  have  divergent  views  on 
the  subject,  but  it  is  not  for  the  court  to  say  whether 
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some  other  plan  would  be  preferable  or  that  experience 
may  demonstrate  the  economic  fallacy  of  the  particular 
plan  promulgated.  If  constitutional  restraints  do  not 
prevent,  the  legislative  power  is  present," 

You  are  accordingly  advised  that  if  the  Board  of  Supervisors 
find,  after  hearing  and  consideration  of  all  the  facts  relating  to  the 
housing  shortage  in  San  Francisco,  that  the  proposed  aid  to  develop- 
ment of  moderate  priced  private  housing  will  promote  the  general  wel- 
fare of  this  community,  it  is  my  opinion  that  the  sites  mentioned  in 
your  letter  may,  under  proper  controls,  be  legally  sold  or  leased  by 
negotiation  for  the  specific  purpose  of  a  moderate  priced  private 
housing  development. 

The  procedure  would  involve  the  enactment  by  the  Board  of 
Supervisors  of  a  procedural  and  enabling  ordinance  which  would  con- 
tain the  following  basic  provisions: 

1,  A  statement  of  the  findings  of  the  Board  of 
Supervisors  as  to  public  purpose  warranting 
the  enactment  of  the  ordinance, 

2,  The  designation  of  and  the  vesting  of  power 
in  the  department  or  office  which  would 
negotiate  the  conveyance  of  the  property 
for  the  moderate  priced  private  housing 
pxirpose. 

3,  The  procedure  for  the  transfer  of  the  property 
no  longer  needed  or  advantageously  used  by  the 
department  having  jurisdiction  to  the  depart- 
ment or  office  designated  in  (2)  above, 

4,  The  designation  of  the  rental  range  for  the 
housing  and  the  income  restrictions  for  the 
persons  eligible  to  occupy  the  units, 

5,  The  teirms  under  which  the  property  would  be 
sold  or  leased  for  moderate  priced  private 
housing  and  the  basic  controls  to  be  exer- 
cised to  insure  the  continued  effectuation 
of  the  original  purpose  of  the  conveyance, 

6,  Provision  for  rezoning  where  such  action 
would  be  indicated. 

In  connection  with  the  procedural  aspects  of  the  problem, 
the  possible  applicability  of  the  provisions  of  Article  XXXIV  of  the 
Constitution  of  the  State  of  California,  which  prohibit  any  low  rent 
housing  project  for  persons  of  low  income  from  being  developed  in  a 
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community  without  approval  of  such  project  by  vote  of  the  electors 
of  the  community,  has  been  considered.   It  is  my  conclusion  that 
if  a  program  is  developed  independent  of  the  class  of  persons  and 
families  specified  in  Article  XXXIV,  and  at  rental  ranges  in  excess 
of  their  ability  to  pay,  approval  by  vote  of  the  electorate  is  not 
required.   "Persons  of  lew  income"  are  expressly  stated  in  Article 
XXXIV  to  mean  "persons  or  families  who  lack  the  amount  of  income 
which  is  necessary  (as  determined  by  the  state  public  body  develop- 
ing, constructing,  or  acquiring  the  housing  project)  to  enable  them, 
without  financial  assistance,  to  live  in  decent,  safe  and  sanitary 
dwellings,  without  overcrowding."  Thus,  all  parsons  who  are  in- 
eligible because  of  maximum  specifications  of  income  set  by  the 
Housing  Authority  for  low  rent  housing  would  constitute  a  valid 
classification  of  citizens  upon  which  to  predicate  the  proposed 
program.  Such  classification  of  properties  and  persons  in  the 
alleviation  of  the  housing  shortage  has  already  been  utilized  in 
Federal  law.   Thus,  the  Federal  Low- Rent  Housing  Act,  under  which 
program  housing  projects  for  persons  of  low  income  have  been  financed, 
is  an  entirely  separate  statutory  scheme  from  the  Federal  Redevelop- 
ment and  Urban  Renewal  Statutes  under  which  assistance  is  provided 
for  moderate  priced  private  housing.  The  policy  of  the  United  States 
with  respect  to  the  Low-Rent  Housing  Act  is  "to  promote  the  general 
welfare  of  the  Nation  by  employing  its  funds  and  credit  to  assist 
th«  several  States  and  their  political  subdivisions  to  alleviate 
present  and  recurring  unemployment  and  to  remedy  the  unsafe  and 
insanitary  housing  conditions  and  acute  shortage  of  decent,  safe, 
and  sanitary  dwellings  for  families  of  low  income,  in  urban  and 
rural  nonfarm  areas,  that  are  injxirious  to  the  health,  safety,  and 
morals  of  the  citizens  of  the  Nation."  (42  U.S.C.A.  §14ul) 

This  policy  is  distinguishable  from  the  Congressional 
declaration  of  national  housing  policy  preceding  the  slum  clearance 
and  urban  renewal  provisions  of  the  Federal  statutes,  which  are  set 
forth  in  Section  1441  of  42  U.S.C.A.  as  follows: 

"The  Congress  declares  that  the  general  welfare 
and  security  of  the  Nation  and  the  health  and  living 
standards  of  its  people  require  housing  production 
and  related  community  development  sufficient  to  remedy 
the  serious  housing  shortage,  the  elimination  of 
substandard  and  other  inadequate  housing  through  the 
clearance  of  slums  and  blighted  areas,  and  the  realiza- 
tion as  soon  as  feasible  of  the  goal  of  a  decent  home 
and  a  suitable  living  environment  for  every  American 
family,  thus  contributing  to  the  development  and 
redevelopment  of  communities  and  to  the  advancement 
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of  the  growth,  wealth  and  security  of  the  Nation." 
You  are  thus  advised. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr,  James  R,  McCarthy 
Director  of  Planning 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco,  California  94102 
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January  22,  1964 


Mr.  Clyde  0.  Fisher,  Jr. 
Zoning  Administrator 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco,  California 

Subject:  Fontana  Towers;  Whether  Height 

Limitations  of  City  Planning  Code 
or  Any  Other  Section  Thereof  is 
Being  Violated  in  Said  Construction 

Dear  Mr.  Fisher: 

This  is  in  response  to  your  request  that  I  advise  you  as  to 
whether  or  not  Section  214.2  of  the  City  Planning  Code  or  any  other 
section  thereof  is  being  violated  in  the  construction  of  the  Fontana 
apartment  project. 

Enclosed  with  your  reqxiest  is  a  letter  from  Mr.  James  E. 
Prisin-Zano  wherein  he  contends  that  the  Fontana  apartment  project 
is  not  a  single  structure  but  rather,  the  development  constitutes 
two  separate  buildings  and  that  the  construction  of  the  easterly 
tower  is  violative  of  the  building  height  limitation  found  in  Section 
214.2  of  the  City  Planning  Code. 

In  connection  with  this  matter  and  prior  to  the  receipt  of 
your  inquiry,  I  had  received  an  inquiry  from  Supervisor  Jack 
Morrison.   I  am  enclosing  a  copy  of  my  response  to  Supervisor 
Morrison  and  I  refer  you  to  the  factual  background  and  legal  dis- 
cussion contained  therein  since  I  believe  that  this  material  is 
pertinent  and  responsive  to  your  inquiry  also. 

In  amplification  of  my  opinion  to  Supervisor  Morrison  and  in 
answer  to  your  specific  inquiry  you  are  advised  that,  pursuant  to 
Charter  Section  24,  the  Central  Permit  Bureau  has  been  designated  as 
the  agency  empowered  to  grant  or  refuse  building  permits  upon  ap- 
proval, in  writing,  by  the  interested  City  departments  and  bureaus, 
including,  among  others,  the  Department  of  City  Planning  and  the 
Bureau  of  Building  Inspection.   (San  Francisco  Municipal  Code,  Part 
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II,  Chap.  1,  Art.  3,  Sec.  504) 

In  the  instant  case,  the*  application,  plans  and  specifica- 
tions for  the  Fontana  apartment  project  were  filed  with  the  Central 
Permit  Bureau  on  September  30,  1960.  The  Central  Permit  Bureau, 
pursuant  to  Sec.  304,  supra ,  referred  said  application,  plans  and 
specifications  to  the  Department  of  City  Planning,  the  Bureau  of 
Building  Inspection  and  other  interested  departments  and  bureaus 
for  such  investigation  and  approval  as  were  within  their  respective 
jurisdiction.  Based  upon  said  investigation  the  aforesaid  depart- 
ments and  bureaus,  having  found  the  said  application,  plans  and 
specifications  to  be  in  conformity  with  the  requirements  of  the 
Building  Code,  the  City  Planning  Code,  and  all  other  laws  and 
ordinances  applicable  thereto,  approved  said  application,  in 
writing,  and  thereupon,  on  December  1,  1960,  the  Central  Permit 
Bureau  issued  the  necessary  building  permit.  A  single  permit 
was  issued  for  the  construction  of  the  Fontana  Apartment  project 
in  accordance  with  the  application  on  the  basis  of  an  administra- 
tive determination  that  tie  proposed  construction  consisted  of  a 
single  garage  structure  with  two  residential  towers  and  with  an 
integrated  foundation.  No  appeal  from  the  issuance  of  the  single 
permit  was  filed  with  the  Board  of  Permit  Appeals  within  the  time 
prescribed  by  law. 

Since  the  issuanca  of  the  permit  for  the  Fontana  develop- 
ment and  subsequent  to  the  receipt  of  correspondence  relating  to 
the  progress  of  construction  thereof  from  Mr.  Prisin-Zano  and 
others,  the  Bureau  of  Building  Inspection  has  conducted  further 
investigations  and  based  upon  said  investigations  has  concluded 
that  the  Fontana  apartment  project  is  proceeding  in  accordance 
with  the  permit  issued  on  December  1,  1960,  which  authorized  the 
construction  of  a  single  structure. 

It  is  a  presumption  of  law  that  official  duty  has  been 
regularly  performed  (Code  of  Civil  Procedure  Sec.  1963  (15)  )  and 
such  a  presumption  constitutes  evidence  in  a  legal  action  in  a 
California  court.  (Code  of  Civil  Procedure  Sec.  1957)   I  can  find 
no  evidence  of  illegality  or  abuse  of  discretion  in  connection  with 
the  issuance  of  the  Fontana  permit  that  would  countervail  this  pre- 
sumption. 

You  are  accordingly  advised  that  it  is  my  opinion  that 
neither  Section  214.2  of  the  City  Planning  Code  nor  any  other 
section  thereof  is  being  violated  in  this  case. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

JJS 
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Supervisor  Jack  D.  Morrison 

Board  of  Supervisors 

?35  City  Hall 

San  Francisco,  California 

Subject:   Fontana  Towers;  Validity  of  Proposed 

Retroactive  Height  Limitation 

Legislation  Thereto. 
Dear  Supervisor: 

This  is  in  response  to  your  request  for  my  written  advice 
with  reference  to  a  letter  you  received  from  Mr.  James  E,  Prisin- 
Zano  concerning  the  Fontana  apartment  project  on  North  Point 
Street  between  Van  Ness  Avenue  and  Polk  Street.   In  his  letter  Mr. 
Prisin-Zano  requests  the  adoption  of  legislation  that  would  make 
the  40-foot  building  height  limitation  on  the  northemwaterfront 
area  retroactively  applicable  so  as  to  preclude  the  construction 
of  the  easterly  tower  of  the  Fontana  project  which,  as  olanned, 
will  exceed  the  40- foot  height  limitation. 

I  have  previously  advised  you  orally  that  it  is  my 
opinion  that  such  legislation,  if  enacted,  could  not  be  validly 
applied  to  the  Fontana  project  so  as  to  legally  preclude  the 
construction  of  the  east  tower.   This  advice  is  premised  upon  the 
following  factual  situation  and  the  principles  of  law  applicable 
thereto. 

THE  FACTUAL  BACKGROUND 

Prior  to  May,  1960,  the  block  bounded  by  Van  Ness  Avenue, 
North  Point  Street,  Polk  Street  and  Beach  Street  was  classified 
light  industrial.   On  May  2,  196C,  the  northerly  one-half  of  this 
block  was  reclassified  R-4.   (The  R-4  classification  permits  the 
proposed  height  of  the  Fontana  project.) 

On  September  30,  1960,  an  application  was  filed  for  a 
permit  to  construct  a  17-story  apartment  building  of  type  IB 
construction  to  contain  ''64  apartment  units  and  two  basements  upon 
the  area  that  had  been  reclassified  R-4.   Specifications  and 
plans  accompanying  the  application  indicated  that  the  proposed 
construction  consisted  of  a  garage  structure  with  two  residential 
towers.   The  application  was  approved  by  the  various  city 
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departments  charged  with  the  duty  of  reviewing  such  applications, 
including  the  City  Planning  Commission,  and  the  permit  was  issued 
on  December  1,  1960. 

On  May  16,  1962,  Section  214.2  of  the  City  Planning  Code 
was  enacted,  limiting  the  height  of  buildings  in  the  northern 
waterfront  area,  within  which  the  Fontana  project  is  located,  to 
40  feet.   The  application  of  this  new  provision  was  prospective 
only  and  property  owners  in  the  area  had  specific  assurance,  under 
the  provisions  of  Section  150(d)  of  the  City  Planning  Code,  that 
any  building  or  use  for  v^hich  a  permit  had  been  lawfully  granted 
prior  to  the  effective  date  of  Section  214.2  might  be  completed 
and  used  in  accordance  with  the  approved  plans  provided  that 
construction  had  started  and  was  diligently  prosecuted  to  comple- 
tion. 

On  May  16,  1962,  the  effective  date  of  Section  214.2, 
construction  on  the  Fontana  apartment  project  had  already  com- 
menced and,  according  to  information  furnished  to  me  by  the  Bureau 
of  Building  Inspection,  Department  of  Public  Works,  such  construc- 
tion work  has  been  carried  on  continuously  to  date.  A  visual 
inspection  of  the  project  reveals  that  the  work,  to  date,  is 
largely  confined  to  the  residential  tower  on  the  westerly  portion 
of  the  property.   However,  I  am  advised  that  the  foundation  work 
which  underlies  the  westerly  tower  is  designed  to  serve  the 
building  as  a  whole.   Further,  there  is  a  wall,  some  124  feet  in 
length,  bisecting  the  property  on  a  north-south  axis,  that  has 
been  designed  and  built  as  an  integral  part  of  the  whole  structure. 
At  the  present  time  there  are  six  rectangular  sections  in  this 
wall  that  are  filled  with  concrete  blocks.   These  blocks  are  so 
emplaced  that  they  may  be  removed  at  some  later  date  leaving  six 
interconnecting  passageways  between  the  two  portions  of  the 
building.   In  addition,  the  builder,  in  mid-1961,  installed  a 
sewer  lateral  along  the  northerly  edge  of  the  property  designed 
to  serve  the  building  as  a  whole. 

OPINION 

Under  the  foregoing  factual  situation,  the  City  and 
County  is  clearly  estopped  to  preclude  the  completion  of  the 
Fontana  apartment  project  by  the  enactment  of  the  proposed  retro- 
active legislation. 


Iti 
lt( 


I 


LETTER  NO.  64-2 


Supervisor  Jack  D.  Morrison      3  January  22,  1964 


I 


With  particular  reference  to  building  permits,  the  general 
rule  is  that,  after  a  permit  has  been  granted  and  the  peirmittee  has 
expended  substantial  sums  thereunder,  he  cannot  be  deprived  by  a 
subsequent  zoning  ordinance  of  the  right  to  complete  construction 
and  use  the  premises  as  authorized  by  the  peiuiit.   (County  of  San 
Diego  V.  McClurken.  37  Cal.  2d  683,  691;  Griffin  v.  County  of 
Marin,  157  crar7~App.  2d  507,  511-513)   If  the  permittee  has  not 
substantially  changed  his  position  in  reliance  on  the  permit,  the 
permit  may  be  revoked  pursuant  to  legislation  enacted  subsequent 
to  the  granting  of  the  permit.   (Wheat  y.  Barrett.  210  Cal.  193; 
Brougher  v.  Board  of  Public  Works,  205  Cal.  425) 

In  the  Griffin  case,  supra,  a  property  owner  holding 
property  that  was  classified  light  industrial  desired  to  erect  a 
gasoline  service  station  thereon.   On  April  6,  1954,  the  county 

Planning  commission  approved  the  plans  for  the  service  station 
ut  at  the  same  meeting  recommended  that  the  property  be  rezoned 
to  first  residential.   On  April  21,  1954,  the  County  Building 
Inspection  Department  issued  a  building  permit  for  the  erection 
of  the  service  station,  and  issued  a  utility  permit  for  the 
installation  of  the  necessary  utilities.   Prior  to  this  date  the 
property  had  been  surveyed  and  plans  and  specifications  for  a 
service  station  had  been  prepared.   Immediately  after  securing  the 
permits  the  permittee  employed  a  contractor  with  a  bulldozer  who 
cleared  and  leveled  the  land.   On  May  4,  1954,  the  county  board 
of  supervisors  passed  a  resolution  of  intention  to  rezone  the 
property  to  one-family  residence,  and  at  the  same  meeting,  in- 
structed the  county  building  inspector  to  revoke  the  building 
permit.   On  May  25,  1954,  the  board  reclassified  the  property 
as  a  one-family  residence  area.   The  permit  was  then  revoked. 
The  trial  court  found  that  the  revocation  of  the  building  permit 
was  void  and  xonconstitutional  and  upon  appeal  this  judgment  was 
affirmed  by  the  District  Court  of  Appeal. 

In  reaching  this  decision,  the  District  Court  of  Appeal 
cited,  with  approval,  a  New  York  case,  viz.,  Pelham  View  Apartments 
V.  Switzer,  130  Misc.  545,  224  N.Y.S.  56.   In  that  case  a  building 
permit  for  an  apartment  house  was  issued  to  the  respondent  therein 
on  October  6,  1926.   On  April  26,  1927,  the  city  amended  the 
zoning  ordinance  to  prohibit  the  construction  of  apartment  houses 
in  the  area.   The  permit  was  revoked.   In  the  interim,  in  reliance 
on  the  permit,  the  respondent  had  completed  the  purchase  of  the 
property,  employed  an  architect,  had  the  property  surveyed  and 
started  to  excavate  for  the  cellar.   The  court  held  that  the 
revocation  of  the  permit  was  invalid.   In  so  holding  the  court 
stated  (p.  58  (224  N.Y.S.)): 
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"It  was  beyond  the  power  of  the  common  council  to 
enact  an  ordinance  to  invalidate  the  permit  issued  and 
acted  upon.   It  was  likewise  beyond  the  jurisdiction  of 
the  building  inspector  to  revoke  such  permit,  basing  his 
revocation  upon  a  subsequently  enacted  ordinance. 

"Where  a  permit  to  build  a  building  has  been  acted 
upon,  and  where  the  owner  has,  as  in  this  instance, 
proceeded  to  incur  obligations  and  to  in  good  faith 
proceed  to  erect  the  building,  such  rights  are  then 
vested  property  rights,  protected  by  the  federal  and 
state  Constitution.   [Citing  a  case.].  .  . 

"While  it  is  unfortunate  that  the  erection  of  this 
apartment  house  may  be  distasteful  to  the  people  living 
in  the  neighborhood,  and  while  perhaps  it  is  unfortunate 
that  their  property  should  be  thus  affected,  yet  the 
protection  of  such  rights  must  be  legally  done,  and  the 
public  officials  representing  the  people  cannot  legally 
be  permitted  to  change  the  zoning  law,  and  cancel  a 
permit  previously  issued  under  the  original  zoning  act, 
where  an  innocent  purchaser  of  real  estate  has  in  good 
faith  acted  upon  such  official  action  of  the  city,  and 
has  thereby  acquired  vested  rights  under  his  permit. 

".  .  .It  would  be  nothing  short  of  confiscation,  and 
a  complete  disregard  of  constitutional  rights,  if  a 
municipality  could  revoke  a  building  permit  issued  under 
the  conditions  as  presented  in  this  case." 

This  same  rule  has  been  applied  in  other  jurisdictions  in 
cases  wherein  the  factual  situation  was  more  analogous  to  the 
Fontana  project.   In  Springfield  Tp.  v.  Bensley  (N.J.  1952)  88  A. 
2d  271,  the  defendant  obtained  a  building  permit  authorizing  the 
I  construction  of  a  garden  apartment  development  consisting  of  24 

separate  structures  to  be  erected  in  three  sections  and  containing 
;  252  units.   Some  18  months  after  the  permit  had  been  issued  the 
i  city  brought  an  action  to  revoke  the  permit,  at  which  time  eleven 
buildings  had  been  completed  and  occupied,  and  the  work  on  the 
remaining  thirteen  buildings  had  progressed  to  the  extent  that 
I  the  ground  had  been  leveled,  some  foundations  had  been  laid  and 
!  contracts  had  been  awarded  amounting  to  more  than  $1,000,000.  The 
1  court  held,  that  where  a  permittee,  in  reliance  on  a  building 
permit,  had  altered  his  position  by  spending  money  or  assuming 
j  contractual  obligations,  the  permit  is  irrevocable  in  the  absence 
of  material  and  injurious  fraud  in  obtaining  the  permit. 
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^^   State  V.  Board  of  Appeals  of  Racine  (Wise.  1954) 
64  N.W.  2d  74i,  a  permit  was  issued  to  erect  a  single  family 
residence  conta5-ning  a  photography  studio  in  a  single-family 
residence  zone  under  an  ordinance  that  permitted  a  number  of 
business  activities  to  be  carried  on  therein.  After  construction 
had  commenced,  a  petition  of  adjoining  property  ovmers  was  filed 
with  the  board  of  appeals  and  construction  was  halted.  At  the 
time  the  footings  were  in,  and  the  building  had  been  framed  and 
partly  roofed.   The  board  found  that  the  proposed  use  was  invalid 
and  its  finding  was  upheld  upon  certiorari  to  the  trial  court. 
On  appeal,  the  Wisconsin  Supreme  Court  reversed  the  decision, 
stating,  in  part,  as  follows: 

VThe  permit  was  issued  by  the  proper  city  official 
entrusted  with  that  function  with  full  knowledge  of  the 
presence  of  a  studio  in  the  structure  and  the  use  to 
which  that  studio  was  to  be  put.   He  testified  that  he 
had  been  city  building  inspector  for  twenty- four  years 
and  that  he  considered  the  use  proper  under  the  exceptions 
permitted  by  the  zoning  ordinance  in  one- family  residence 
zones.  His  knowledge  and  his  action  were  those  of  the 
city.   The  city  then  stood  by  from  May  21  to  July  9 
while  construction  proceeded  in  reliance  on  the  permit. 
There  is  no  testimony  in  respect  to  the  amount  of  money 
expended  by  that  data  but  there  is  evidence  that  a  s  i'.^- 
stantial  amount  of  labor  and  material  had  been  incci".  "' 
porated  in  the  building  and  the  expense  could  not  bo 
other  than  substantial  before  the  city  acted  to  hal<:  the 
work.   Under  these  facts  we  consider  the  city,  actiag 
through  another  agency  (the  board  of  appeals)  is  estopped 
to  interfere  with  the  work  undertaken  in  reliance  on 
its  building  permit  and  in  compliance  with  the  plans  and 
other  information  upon  which  the  permit  was  issued.  ..." 
(64  N.W.  2d,  741  at  page  743) 

See  also:  Atkinson  v.  Piper  (Wise.)  195  N.W.  544;  Rosenberg  v. 
Village  of  Whitefish  feay  X^isc.)  225  N.W.  338;  State  v.  Paeels 
(Wise?)  43  O.  2d  349;  Herskovits  v.  Irwin  (Pa.)  145  A.  195. 

Accordingly,  it  is  my  opinion,  based  upon  the  authorities 
cited  herein,  that  the  proposed  legislation,  if  enacted,  could 
not  be  validly  applied  to  the  Fontana  apartment  project  so  as  to 
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preclude  the  construction  of  the  easterly  tower  in  accordance 
with  the  permit  granted  therefor  and  the  plans  and  specifica- 
tions relating  thereto. 

You  are  so  advised. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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The  Honorable  John  F.  Shelley 
Mayor  of  San  Francisco 
City  Hall 
San  Francisco,  California 

Subject:  Reconstruction  of  Palace  of  Fine  Arts; 
Scope  of  Project;  Requirements  under 
Bond  Proposal,  State  Appropriation  and 
Walter  S*  Johnson  Gift 

Dear  Mayor  Shelley: 

This  is  in  answer  to  your  January  27,  1964  letter 
reading  as  follows: 

"As  you  know  this  office  is  being  asked  to 
approve  the  use  of  ad  valorem  taxes  to  make  up  a 
deficit  in  funds  available  for  reconstruction  of 
the  Palace  of  Fine  Arts.   I  have  said  that  it  would 
be  more  desirable  to  limit  even  further  the  scope 
of  this  project  than  to  expend  additional  city  funds. 

"Therefore,  I  would  appreciate  reconsideration 
of  your  opinions  taking  into  consideration  the  follow- 
ing factors:   (A)   If  it  is  permissible  to  eliminate 
interior  facilities  why  is  it  not  permissible  to  elim- 
inate part  of  the  exterior  reproduction?   (B)   Would 
it  not  be  reasonable  to  conclude  that  Resolution  No, 
572-59  of  the  Board  of  Supervisors  does  not  specify 
complete  restoration  of  the  Palace  as  the  purpose  of 
the  bond  issue? 

"Would  you  cover  in  your  opinion  the  following  points: 

-1^  The  resolution  (No.  572-59)  placing  the  bond 
issue  on  the  ballot  specifies  that  the  purpose  of  the 
bonds  is  to  reconstruct  the  Palace  'to  provide  within 
the  structure'  certain  public  facilities.  Does  the 
present  reconstruction  plan  which  eliminates  the 
specified  public  facilities  constitute  'an  unauthorized 
departure  from  the  purpose  for  which  the  bonds  were 
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issued*  as  outlined  in  City  of  San  Diego  v. 
Millan,  127  Cal.  App.  521? 

-2-     Is  the  reproduction  of  the  exterior  part 
of  'a  contract  created  between  the  public  body 
and  the  electorate  . , ,  which  cannot  be  altered 
at  the  will  of  one  of  the  parties'  or  can  it  be 
altered  as  were  the  plans  for  the  interior  which  were 
specifically  mentioned  in  the  bond  issue  proposal? 

-3-  Were  the  promises  made  to  the  electorate  in 
the   'Argument  for  Proposition  "C"  that  the  rental 
of  public  facilities  in  the  building  would  pay  the 
cost  of  maintenance,  in  the  light  of  present  con- 
struction plans,  misleading? 

"I  am  desirous  of  restoring  the  Palace  of  Fine 
Arts  and  a  clear  response  to  these  questions  would 
be  gratefully  appreciated." 

The  opinions  referred  to  in  your  letter  are  Opinion 
No.  62-5,  dated  February  5,  1962,  and  No.  62-18,  dated  March  22, 
1962. 

In  Opinion  No,  62-5,  I  advised  the  Board  of  Supervisors 
that  the  provisions  of  the  ordinance  ordering  the  submission  to 
the  electors  of  a  proposition  to  incur  a  bonded  indebtedness  of 
$1,800,000  for  the  Palace  of  Fine  Arts  required  the  reconstruc- 
tion of  the  entire  structure,  consisting  of  the  main  building, 
the  colonnades  and  the  rotunda,  and  that  the  elimination  of  the 
main  building  would  preclude  use  of  the  bond  funds  for  the  pro- 
ject. In  Opinion  No,  62-18,  I  pointed  out  that  the  terms  of  the 
aforesaid  submission  to  the  electorate  would  preclude  the  sub- 
stitution of  a  new  but  smaller  facility  for  the  main  building. 
I  affirm  both  of  those  opinions. 

The  foregoing  opinions  were  predicated  upon  my  inter- 
pretation of  Ordinance  No.  426-59  that  the  essential  purpose  of 
the  bond  proposal  was  the  reconstruction  of  the  structure  known 
as  the  Palace  of  Fine  Arts,  composed  of  a  rotunda,  colonnades 
and  the  main  building,  substantially  in  the  form  as  it  existed 
in  1915,  said  reconstructed  structure  thereafter  to  be  used  for 
the  general  purposes  set  forth  in  the  ordinance.  However,  a 
complete  answer  to  the  questions  raised  in  your  letter  involves 


The  Honorable  John  F.  Shelley  LETTER  NO.  64-3 

February  7,  1964 
Page  3 


a  consideration  of  not  only  the  terms  of  the  bond  proposal  but 
also  of  the  terms  and  conditions  of  the  State  grant  and  the 
private  gift  which  the  bond  funds  were  designed  to  supplement. 

The  State  grant  of  $2,000,000  was  appropriated  pursuant 
to  the  provisions  of  Chapter  2386,  Statutes  of  1957,  which  pro- 
vided for  the  repair  and  rehabilitation  of  the  property  known  as 
the  Palace  of  Fine  Arts  "as  close  to  its  original  form  as  pos- 
sible." This  statute  also  provided  that  "After  the  repair  and 
rehabilitation  provided  for  in  this  section,  the  State  Park 
Commission  may  lease  the  property  to  the  City  and  County  of 
San  Francisco  upon  condition  that  the  property  be  used  for 
park,  cultural,  recreational,  educational,  museum,  artistic, 
and  musical  purposes." 

The  private  gift  of  $2,000,000  from  Walter  S.  Johnson 
was  donated  on  the  following  terms  and  conditions  set  forth  in 
the  letter  dated  May  25,  1959,  from  Mr.  Johnson: 

"The  securities  so  donated  to  the  City  and  County 
of  San  Francisco,  or  the  proceeds  derived  from  the  sale 
of  said  securities,  are  to  be  used  solely  to  supplement 
the  funds  granted  by  the  State  of  California  pursuant 
to  the  provisions  of  Chapter  2386,  Statutes  of  1957  of 
the  State  of  California,  or  any  similar  statute,  for 
the  purpose  of  restoration  and  rebuilding,  in  its  orig- 
inal exterior  form  and  appearance,  of  the  structure 
commonly  known  as  the  Palace  of  Fine  Arts  of  San 
Francisco," 

It  is  to  be  observed  that  neither  the  State  enactment 
nor  Mr,  Johnson's  gift  made  any  exception  of  the  main  building, 
which  is  an  essential  component  of  the  structure  or  property 
known  as  the  Palace  of  Fine  Arts,  and  it  is  plainly  apparent  from 
the  terms  of  both  donations  that  the  repair  and  rehabilitation 
of  the  main  building  was  contemplated,  I  believe  it  is  equally 
apparent  that  demolition  of  the  main  building  would  be  completely 
destructive  of  the  original  form  of  the  Palace  of  Fine  Arts, 
Consequently,  elimination  of  the  main  building  from  the  plans 
or  demolition  of  the  main  building  would  be  violative  of  the 
terras  and  conditions  of  both  the  State  enactment  and  the  private 
gift,  as  well  as  of  the  bond  issue. 
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The  same  does  not  hold  true  for  the  elimination  of  the 
once  contemplated  interior  conversion.  The  paragraph  above  quoted 
from  Chapter  2386,  Statutes  of  1957,  relating  to  leasing  to  the 
City  for  the  general  purposes  set  forth,  obviously  contemplates 
that  the  structure,  at  some  point,  would  be  made  useful  for  such 
general  purposes.   However,  the  State  enactment  did  not  specify 
interior  conversion  as  a  term  or  condition  of  the  grant.  Like- 
wise, the  terms  and  conditions  of  the  gift  from  Mr,  Johnson  do  not 
specify  any  interior  work,  but  rather  specify  restoration  and 
rebuilding  of  the  structure  "in  its  original  exterior  form  and 
appearance," 

The  ordinance  calling  the  election  on  the  bond  proposal. 
Ordinance  No,  426-59,  indicates  the  purpose  of  the  reconstruction 
was  "to  provide  within  the  structure  for  a  small  theatre,  music 
hall,  an  area  for  work  and  exhibit  space  for  visual,  graphic  and 
plastic  arts,  convention  activities,  youth  activities  and  recrea- 
tional activities,  studio,  office  space,"  However,  there  was 
no  guarantee  to  or  contract  with  the  voters  that  such  interior 
facilities  would  be  constructed  with  bond  funds.  The  ordinance 
specified  the  estimated  cost,  provided  that  the  estimated  cost 
should  not  constitute  a  condition  or  limitation  on  the  issuance 
of  bonds  in  the  amount  of  $1,800,000,  and  then  reserved  the  right 
in  the  Board  of  Supervisors  to  reduce  the  scope  of  the  project  to 
an  estimated  cost  equal  to  the  principal  amount  of  the  bonds  plus 
any  additional  moneys  then  available  from  State  and  private  con- 
tributions. 

Thus  a  right  to  reduce  the  scope  of  the  project  was 
specifically  reserved  to  the  Board  of  Supervisors  in  the  bond 
proceedings  and  the  bond  proposal  was  approved  by  the  electorate 
subject  to  that  right.  This  reservation  of  right,  however, 
cannot  be  so  construed  as  to  indicate  an  intent  to  reduce  the 
scope  of  the  project  in  a  manner  that  would  be  violative  of  the 
terms  and  conditions  of  the  State  donation  and  the  private  gift 
or  that  would  result  in  a  completed  project  wherein  not  even 
the  basic  purpose  of  the  bond  issue  as  hereinabove  outlined 
would  be  fulfilled.   Elimination  of  the  main  building  from  the 
plans,  or  its  demolition,  would  have  all  of  these  consequences. 
The  elimination  of  the  interior  conversion  does  not. 

With  general  reference  to  the  question  of  reduction  in 
the  scope  of  the  project  from  that  set  forth  in  the  present  plans, 
it  is  my  analysis  of  the  terms  of  Ordinance  No,  426-59  and  of 
Chapter  2386,  Statutes  of  1957,  that  two  basic  legal  essentials 
must  be  satisfied  under  these  laws  considered  conjointly.   One 
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essential  is  that  the  project  contemplate  upon  its  completion 
the  original  main  building  as  a  structure  capable  of  being  used 
for  the  various  activities  mentioned  in  the  ordinance  and  in 
the  State  enactment.  The  other  essential  is  that  the  completed 
project  be  at  least  substantially  in  the  form  of  the  original 
as  conceived  by  Bernard  Maybeck  and  constructed  and  as  reflected 
today  by  the  existing  structure,  with  its  three  components, 
main  building,  rotunda  and  colonnades. 

By  use  of  the  term  "substantially,"  I  mean  that  the 
reconstructed  structure  must  be  in  the  same  form  as  the  orig- 
inal in  all  important  particulars  according  to  architectural 
determinations  of  what  is  required  to  reproduce  the  Maybeck 
concept . 

It  is  not  my  opinion  that  a  complete  restoration  to 
the  original  form  and  appearance  is  required  by  the  foregoing 
laws,  and  it  is  to  be  noted  that  the  Cahill  Plan,  which  was  the 
subject  of  bid,  did  not  provide  for  such  a  complete  restoration. 
What  further  reductions  could  validly  be  made  in  the  project  from 
this  existing  plan  is  basically  a  question  of  fact  and  a  subject 
of  expert  opinion  on  whether,  first,  the  main  building,  after 
such  changes,  would  be  capable  of  use  for  the  purposes  stated  in 
the  ordinance  and  the  State  enactment,  and,  secondly,  whether  the 
reconstructed  structure  would  be  substantially  in  the  form  of  the 
original  structure  as  above  stated.  My  legal  conclusion  on  the 
validity  under  the  above  cited  laws  of  any  proposal  for  reduction 
in  the  existing  scope  of  the  project  would  have  to  be  predicated 
on  such  expert  opinion, 

A  further  consideration  is  the  condition  attached  to 
the  gift  of  $2,000,000  by  Walter  S.  Johnson  that  the  structure 
be  restored  and  rebuilt  in  its  original  exterior  form  and  appear- 
ance, Mr,  Johnson  has  already  consented  to  the  scope  of  the 
project  as  set  forth  in  the  existing  plan.  Any  reduction  in  the 
scope  of  the  project  contemplated  by  this  plan  would  likewise 
require  Mr,  Johnson's  consent. 

You  are  accordingly  advised,  in  response  to  the  specific 
questions  set  forth  in  your  letter,  as  follows: 

A,   It  is  permissible  to  eliminate  part  of  the  exterior 
reproduction  provided  that: 
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1,  The  reconstructed  structure  is  capable  of 
being  used  for  the  purposes  mentioned  in 
Ordinance  No.  426-59  and  Chapter  2386, 
Statutes  of  1957; 

2,  The  reconstructed  structure  is  substantially 
in  the  form  of  the  original; 

3,  Mr,  Johnson's  consent  is  secured  to  the  revised 
plans; 

4,  The  Board  of  Supervisors  approves  the  revised 
plans ;  and 

5,  The  State  of  California  approves  the  revised 
plans. 

B.  Resolution  No.  572-59  of  the  Board  of  Supervisors 
does  not  specify  complete  restoration  of  the  Palace  of  Fine  Arts 
as  the  purpose  of  the  bond  issue. 

-1-  The  present  reconstruction  plan  does  not  constitute 
an  unauthorized  departure  from  the  purpose  for  which  the  Palace  of 
Fine  Arts  Bonds  were  issued. 

-2-  The  reproduction  of  the  exterior  part  to  at  least 
the  extent  outlined  in  the  answer  to  Question  A  above  is  part  of 
a  contract  between  the  City  and  County  and  the  electorate  which 
cannot  be  altered  at  the  will  of  one  of  the  parties. 

-3-  It  cannot  be  determined  at  this  time  from  existing 
plans  whether  the  statements  made  to  the  electorate  in  the  argument 
on  Proposition  "C"  that  the  rental  of  public  facilities  in  the 
building  would  pay  the  cost  of  maintenance  were  misleading.  The 
accuracy  of  such  statements  can  only  be  determined  by  future 
events. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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>tr.  Robert  J.  Do  Ian 
Clerk  of  the  Board 


III  ^aSclSci.  Califomta  94102 

Re-  File  432-63;  Agreement  between 
Recreation  and  Park  Commission 
and  St.  Francis  Yacht  Club 


Dear  Mr.  Dolan: 


According  to  your  !««-  o^d'trit^J'the^Rtcreaao^^^^^^^ 
committee  had  an  ordinance  presented  to  ^^^J  J^  of  an  agreement 

Park  commission  which  would  ^PP^^^f^^^acht  Club  for  the  ule  of 
between  the  City  and  ^^^  St.  Francis  Yacht  CiuD^^^    ^^^^^  ^^ 
certain  City  lands  ^y  the  club  for  a  perioa     ^^^^j     ^^^^^ 
the  hearing  on  the  ordinance  P^^J^^^L ^g  beirl  paid  to  the  em- 
concerning  the  rates  °f  f  J  «?t5|S?f  rlqSes?ld^hat  the  agreement 
oloyees  of  the  club.  The  P'^otescanue  tcnu       emoloyees  of  the 
Se  aminded  so  as  to  include  a  provision  that  the  e^^^X^^  ^^^^^^ 

club  would  be  paid  a  '^^^^^fPJSrk  in  private  enterprise  were 

persons  performing  ^°°P«f^?i^f  bargaining  agreements.  As  a 
receiving  pursuant  to  collective  bargains  6  &      y.^^  ^   to 
result  ol  this  request  ^y  the  protestants  you    ^^^^^g^^n  of 
advise  you  whether  there  is  any  legal  Dar  to 
such  a  provision  in  the  agreement. 

J     A   «-u-  a.ithoritv  whereby  the  City  and  County 
I  have  examined  the  authority  wnereuy       ^^^ 

may  assign  the  use  of  ^^^^^^^jl^^^JuHa^Sage  of  the  State 
mafily  this  authority  stems  from  the  language  ^^^ 

legislation  which  granted  the  i«J**„i"the  Legislature  which  conveys 
CoSnty  of  San  Francisco.   The  act  of  the  Le|lsia  u^^^^  specifically 

this  land  to  the  City  contains  «  ^^^JJ^^  or  lease  any  of  the  land 
authorizes  the  City  and  County  to  J^ign  or       ^^  aquatic 
granted  to  any  group  o^^S^^^^^^^^^af  ^as  Srlginally  limited  to  ten 
Iports.  The  term  of  any  J"^^^i^"^„^nded  the  Act^and  extended 
years  but  in  1963  the  Legislature  amended  tn        ^^^^  ^^^^^^ 

the  term  to  a  "^'ji""?  ^^^^^''TS^?  T  U^der  the  Charter,  partic- 
1935;  Chapter  1298;  Stats.  ^^^3.)  Under  Commission 

ulary  Section  42.2  thereof,  J^^.^®"||r  its  control  for  recrea- 
is  given  authority  to  If Jg^l«J??oSSl  of  tSe  Board  of  Supervisors 
tion  purposes  subject  to  tne  apptwva 

by  ordinance. 
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Thus  the  only  restrictions  on  the  authority  of  the  City 
to  lease  or  assign  this  property  are  those  provided  in  the  State 
statute,  namely,  that  the  group  must  be  engaged  in  the  promoting 
and  developing  of  aquatic  sports  and  the  lease  may  not  be  for  a 
period  exceeding  twenty  years.   Additionally  under  the  Charter, 
the  use  of  the  land  must  be  for  recreational  purposes.   The 
agreement  in  its  present  form  meets  all  of  these  requirements 
and  hence  is  in  keeping  with  the  provisions  of  law  authorizing 
its  execution. 

Both  the  State  law  and  the  Charter  provision  give  broad 
authority  to  the  Recreation  and  Park  Commission  to  assign  or  lease 
land  under  the  control  of  the  Commission  for  recreation  purposes 
and  permit  it  to  make  policy  decisions  as  to  what  conditions  shall 
be  included  in  the  lease  or  assignment  of  the  land.   It  is  within 
the  power  of  the  Recreation  and  Park  Commission  under  this  broad 
power  to  include  a  condition  relative  to  the  payment  of  the  wages 
of  the  enqiloyees  of  the  St.  Francis  Yacht  Club.   There  is  no 
legal  bar  which  would  prevent  the  Commission  from  setting  forth 
in  its  agreement  that  all  enployees  of  the  lessee  (St.  Francis 
Yacht  Club)  must  be  paid  a  rate  of  pay  and  receive  those  benefits 
which  are  prevailing  and  being  paid  to  persons  performing  com- 
parable work  in  private  enterprise  as  set  forth  in  collective 
bargaining  agreements. 

Therefore  if  the  Recreation  and  Park  Commission  desires  to 
amend  the  agreement  to  insert  such  a  provision  therein  it  may 
legally  do  so. 

If  such  a  determination  is  made  by  the  Recreation  and 
Park  Commission,  I  suggest  adding  a  new  paragraph  to  the  agreement 
reading  as  follows: 

Rates  of  Pay  and  Benefits  to  be  Paid  Employees 

In  the  payment  of  wages  and  benefits  to  its  employees, 
the  Yacht  Club  shall  pay  the  rate  and  benefits  which  are 
prevailing  and  being  paid,  pursuant  to  existing  collective 
bargaining  agreements,  to  persons  performing  comparable 
work  in  private  enterprise. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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March  26,    1964 


honorable  William  C.    Blake 

5oard  of  Supervisors 

>35  City  Hall 

ian  Francisco  2,  California 


subject:   Law  Enforcement;  Responsibility  of  Chief  of 
Police,  Police  Commission,  Mayor  and  Board 
of  Supervisors  to  Protect  Persons  and  Property 
from  Injury 

)ear  Supervisor  Blake: 

This  is  in  response  to  your  letter  of  March  10,  1964,  in 
vhich  you  refer  to  the  recent  events  occurring  at  the  Sheraton- 
Palace  Hotel.  You  have  recalled  that  as  a  result  of  damage  which 
vas  done  to  property  on  V-J  Day,  the  City  and  County  of  San 
•"rancisco  paid  out  money  judgments  obtained  against  it  by  various 
jroperty  owners.  The  law  under  which  these  suits  were  filed 
Imposed  an  absolute  liability  for  damages  to  property  by  mobs  or 
riots.   (See  former  Sections  50140  to  50145,  inclusive.  Government 
3ode.)   This  law  was  repealed  effective  September  20,  1963 
^Chapter  1681  Government  Code)  and  the  present  law  contains  a 
general  immunity  of  the  public  entity  from  liability  in  this  type 
)f  occurrence  (Sections  818.2,  845  and  846,  Government  Code). 

You  request  advice  as  follows:   ''In  order  that  the  respon- 
Jibilities  and  obligations,  powers  and  duties  of  the  Mayor,  Board 
)f  Supervisors,  and  Police  Department  may  be  clearly  made  known 
*ith  respect  to  the  protection  of  private  and  public  property  from 
-he  results  of  unlawful  mob  action,  will  you  kindly  delineate  them 
for  me." 

The  Charter  of  the  City  and  County  and  the  general  laws  of 
:he  State  place  duties  and  powers  in  the  Chief  of  Police,  Police 
Commission  and  the  Mayor  which  require  them  to  protect  persons 
ind  private  and  public  property  from  the  results  of  unlawful  mob 
action. 
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The  primary  responsibility  for  law  enforcement  is  in  the 
■'olice  Department  under  the  supervision  and  control  of  the  Chief 
)f  Police,  who  is  the  executive  officer  of  the  Police  Department. 
(See  Charter  Sections  35  and  35.1.)   Section  35.7  confers  general 
luthority  of  State  law  on  the  Chief  of  Police  as  follows: 

"In  the  suppression  of  any  riot,  public  tumult, 
disturbance  of  the  public  peace  or  organized  resist- 
ance against  the  laws  or  public  authority,  the  chief 
of  police,  in  the  lawful  exercise  of  his  functions, 
shall  have  all  the  powers  that  are  now  or  that  may  be 
conferred  on  the  sheriff  by  the  laws  of  this  state." 

^he  powers  of  a  sheriff  under  State  law  are  set  forth  in  Sections 
16602  and  26604  of  the  Government  Code.  These  sections  read  as 
"cllows: 

•    §26602,   "The  sheriff  shall  prevent  and  suppress  any 

affrays,  breaches  of  the  peace,  riots,  and  insur- 
,j    rections  which  come  to  his  knowledge,  and  investigate 
'    public  offenses  which  have  been  committed." 

§26604.  "The  sheriff  shall  command  the  aid  of  as 
many  male  inhabitants  of  his  county  as  he  thinks 
necessary  in  the  execution  of  his  duties." 

The  Police  Commission  is  charged  with  the  responsibility  of 
;eneral  supervision  over  the  Police  Department.   Its  duties  are 
lOt  set  forth  in  detail  in  the  Charter.  Section  35  of  the  Charter 
•rovides  that  it  has  all  the  powers  and  duties  of  the  Police 
lommission  under  the  former  Charter  unless  restricted  by  language 
i.n  the  present  Charter,  An  examination  of  the  former  Charter 
indicates  that,  although  the  Commission's  duties  are  enunciated 
.n  greater  detail  than  in  the  present  Charter,  they  are  all 
•rimarily  of  a  managerial  nature  and  all  deal  with  the  authority 
if  the  Commission  to  establish  general  policy  for  the  department, 
'urther.  Section  21  of  the  present  Charter  provides  that  the 
lommission  is  authorized  to  conduct  investigations  in  all  matters 
.ffecting  the  affairs  of  the  Police  Department,  and  under  this 
authority  it  has  the  power  and  duty  where  any  breakdown  in  law 
•.nforcement  occurs  to  take  steps  to  remedy  the  reasons  for  the 
lalfunctioning  of  the  department.   In  addition,  under  Charter 
Sections  35.3  and  155,  the  Commission  has  the  right  to  take 
.ppropriate  disciplinary  or  dismissal  action  against  any  member 
'f  the  department  who  is  not  enforcing  the  law  so  as  to  protect 
•ersons  and  property  from  unlawful  acts. 
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The  powers  and  duties  of  the  Mayor  in  the  enforcement  of  the 
law  are  set  forth  in  Section  25  of  the  Charter,  which,  in  describing 
:he  duties  of  the  Mayor,  states: 

"The  mayor  shall  be  responsible  for  the  enforce- 
ment of  all  laws  relating  to  the  municipality.  .  .  ." 

Section  25  also  grants  to  the  Mayor  the  following  power: 

"In  case  of  a  public  emergency  involving  or 
threatening  the  lives,  property  or  welfare  of  the 
I    citizens,  or  the  property  of  the  city  and  county, 
the  mayor  shall  have  the  power,  and  it  shall  be 
his  duty,  to  summon,  organize  and  direct  the  forces 
of  any  department  in  the  city  and  county  in  any  needed 
service;  to  summon,  marshal,  deputize  or  otherwise 
employ  other  persons,  or  to  do  whatever  else  he  may 
deem  necessary  for  the  purpose  of  meeting  the  emergency. 
The  mayor  may  make  such  studies  and  surveys  as  he  may 
deem  advisable  in  anticipation  of  any  such  emergency." 

In  carrying  out  this  duty  the  Mayor  looks  to  the  Police  Commission 
::o  manage  the  Police  Department  and  assure  him  that  the  department 
;.s  enforcing  the  law.  Upon  a  showing  of  a  failure  of  the  Police 
'hief  to  carry  out  his  responsibilities  and  failure  by  the  Police 
Commission  to  correct  the  situation,  it  becomes  the  primary 
responsibility  of  the  Mayor  to  take  whatever  steps  are  necessary 
i:o  enforce  all  the  laws  within  the  City  and  County, 

The  Board  of  Supervisors  is  the  legislative  body  of  the  City 
md  County  and  is  charged  with  the  responsibility  of  enacting  such 
.aws  as  it  deems  necessary  to  protect  persons  and  property.   The 
Charter  provides  that  the  Board  of  Supervisors  has  only  those 
lowers  not  reserved  to  the  public  and  not  delegated  to  other 
jfficials,  boards  or  commissions  (Charter  Section  9).  As  set 
iorth  above,  the  powers  and  duties  in  connection  with  law  enforce- 
lent  in  San  Francisco  have  been  delegated  under  the  Charter  to  the 
Chief  of  Police,  Police  Commission  and  the  Mayor. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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April  7,  1964 


Mr.  Thomas  W.  McCarthy,  Secretary 
Board  of  Fire  Coimnissioners 
City  Hall 
San  Francisco,  California 

Re:  Use  of  Firehouse  for  Historical  Museum 
Purposes;  Use  of  Civil  Service  Firemen 
as  Guides;  Liability  of  City 

Dear  Mr.  McCarthy: 

This  is  in  answer  to  your  April  7,  1964  letter  reading 
as  follows: 

"Mr,  Philip  Dindia,  President  of  the  San  Francisco 
Fire  Commission,  requests  an  opinion  relative  to  the 
legality  of  locating  a  museum  at  a  firehouse. 

"1.   This  firehouse  was  built  from  firehouse 
construction  bond  issue  funds,  and  asks  if 
using  a  part  of  the  firehouse  for  a  museum 
would  be  a  misuse  of  the  bond  issue  money? 

"2.   Should  firemen  stationed  at  the  firehouse 
who  are  paid  to  fight  fires  be  allowed  to  act 
as  guides  or  attendants  at  the  museum? 

"3.   What  are  the  hazards  of  having  a  museum 
at  a  firehouse,  and  public  liability  and 
possible  damage  suits  arising  therefrom?" 

1.   In  response  to  your  first  question,  you  are  here- 
with referred  to  Opinion  No.  215  dated  July  21,  1950,  wherein, 
after  ruling  that  there  was  no  authority  in  the  Charter  which 
would  permit  the  Board  of  Fire  Commissioners  to  authorize  the 
Phoenix  Society  of  San  Francisco  to  develop  and  maintain  an 
historic  museum  on  Fire  Department  property,  it  was  pointed  out 
as  follows: 
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"it  may  well  be  that  the  Phoenix  Society  of  San 
Francisco  may  be  interested  in  donating  to  the  City 
and  County  of  San  Francisco  various  exhibits.   Should 
this  be  the  case,  and  should  the  Fire  Commission 
itself  have  the  necessary  facilities  and  should  it  in 
its  judgment  feel  that  such  a  museum  would  make  the 
citizens  of  San  Francisco  more  cognizant  of  the  pro- 
blems of  the  Fire  Department,  the  Fire  Commission  may 
provide  for  the  establishment  of  such  a  museum." 

I  agree  with  the  foregoing  opinion.   Consequently,  if 
there  is  space  available  in  a  firehouse  which  is  not  needed  for 
active  fire  fighting  equipment,  and  which  can  be  used  for  musexjm 
purposes  without  interference  with  the  primary  fire  fighting 
purposes  for  which  the  firehouse  was  constructed  with  bond  funds, 
such  space  may  legally  be  used  for  such  incidental  purpose. 

2.   In  response  to  your  second  question,  I  advise  you 
that  the  duties  of  a  fireman  are  those  set  forth  in  the  Classi- 
fication of  Duties  of  the  Civil  Service  Commission  under  Title  H, 
reading  as  follows : 

"H2  fireman .  FIRE  DEPARTMENT ;   Under  supervision: 
as  a  member  of  a  fire  company  responds  to  fire 
alarms  and  assists  as  directed  in  the  control  end 
extinguishment  of  fires;  protects  life  and  property; 
maintains  fire  department  quarters  and  equipment; 
acts  as  driver,  tillerman,  truckman,  hoseman,  or 
stoker;  and  performs  related  duties  as  required." 

Nowhere  in  the  description  of  the  duties  of  a  fireman 
is  there  any  mention  of  his  acting  as  a  guide  or  attendant  at  a 
museum,  nor  can  the  language  "and  performs  related  duties  as 
required"  furnish  authority  for  the  assigning  of  firemen  as 
guides  and  attendants  in  the  proposed  museum,  since  these  assign- 
ments would  in  no  way  be  related  to  the  existing  description  of 
duties  of  the  class,  H2,  Fireman. 

The  Charter,  however,  grants  to  the  Fire  Commission  the 
management  of  the  department  and  authorizes  it  to  appoint  the 
chief,  who  shall  act  as  the  executive  officer  thereof.   (See 
Sec.  36  of  the  Charter.)   If  the  Commission,  in  conjunction  with 
the  Chief  of  the  Department,  determines  that  members  of  the 
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department  could  volunteer  to  act  as  guides  and  attendants  at 
this  museum  and  that  this  in  no  way  would  interfere  with  the 
effective  operation  of  the  department,  I  know  of  no  legal  reason 
why  firemen  could  not  so  voluntarily  act. 

3.   In  answer  to  your  third  question,  I  advise  you 
that  any  visitor  to  the  museum  who  could  show  that  he  was  injured 
due  to  a  dangerous  condition  of  the  property  on  which  the  museum 
is  located  would  have  a  cause  of  action  for  damages  against  the 
City  and  County  of  San  Francisco.   (See  Sees.  835  and  835.2, 
Govt.  Code.)  However,  this  liability  is  not  absolute,  but  one 
which  would  be  based  upon  certain  factors  such  as  the  creation 
of  the  condition  by  an  employee  of  the  City,  actual  or  construc- 
tive notice  of  the  defect  by  the  City,  or  the  lack  of  proper 
inspection  of  the  premises  by  the  City. 

However,  if  a  plan  is  devised  which  would  protect  the 
public  from  such  injury  and  would  eliminate  the  possibility  of 
any  hazards  existing  in  the  museum,  liability  would  be  at  a 
minimum,  if  not  nonexistent,  and  the  Commission  should  see  that 
a  satisfactory  plan  and  program  is  worked  out  before  permission 
for  use  of  the  premises  for  this  purpose  is  granted.   If  you 
desire  that  I  review  the  plan  to  protect  the  public  and  obviate 
this  potential  liability,  I  shall  be  pleased  to  consult  with 
you  at  your  convenience. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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April  20,  1964 


Mr.  0.  L.  Moore,  General  Manager 
Hetch  HetclyWater  Supply,  Power  and 
Utilities  Engineering  Bureau 
425  Mason  Street 
San  Francisco  1,  California 


Re:  City  Permit  Control  of  Federal 
Construction  at  Airport. 


Dear  Mr.  Moore: 


This  is  in  response  to  your  letter  of  March  23,  1954, 
which  reads  as  follows: 

"The  Public  Utilities  Commission  has  designated  the  Utilities 
Engineering  Bureau  as  the  licensing  authority  for  construction 
at  San  Francisco  Inteinnational  Airport  performed  by  airport 
tenants  or  their  contractors.   Several  agencies  of  the  Federal 
Goveimment  are  tenants  of  the  airport  and  from  time  to  time 
are  engaged  in  construction  at  the  airport. 

"The  following  questions  are  raised  as  to  the  authority  of 
the  City,  acting  through  the  Utilities  Engineering  Bureau, 
to  regulate  the  activities  of  these  agencies  and  their  con- 
tractors in  respect  to  such  construction: 

"1.  Can  the  City  require  a  Federal  agency,  or  a 
contractor  thereof,  to  obtain  a  City  building 
permit  for  work  to  be  done  at  San  Francisco 
International  Airport? 

"2.  If  the  City  can  require  that  a  building  permit 

be  obtained,  can  it  charge  a  fee  for  such  permit? 

"3.  If  the  City  cannot  require  a  building  permit, 
can  it  require  that  contractors  performing 
work  for  Federal  Agencies  observe  rules  and 
regulations  established  by  Airport  management 
relative  to  the  safety  and  convenience  of  the 
I  public  and  to  airport  operations? 


I 
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"Unoer  question  3,  it  is  assumea  that  if  the  City  can 

require  a  building  permit  it  can  also  require  that 

certain  rules  and  regulations  be  observed  as  a  condi- 
tion of  such  permit, 

"Your  answer  to  the  above  questions  will  be  appreciated." 

Local  building  regulations  are  generally  held  not  applicable 
o  the  federal  government,  its  agencies  or  its  independent  contractors 
(United  States  y.  Chester.  144  F  2d  415;  United  States  V.Philadelphia, 
147  F  2d  291;  Oklahoma  City  y.  Sanders.  94  F  2d  323;  James  Stewart~&~ 
bo.  V.  Sadrakula,  309  U.S.  94;  see  U.S.  Constitution,  Art.  I,  Sec.b, 
bl.l7). 
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In  Oklahoma  City  y.  Sanders,  supra,  the  Court  held  that  the 
cession  of  exclusive  jurisdiction  over  premises  acquired  by  the  United 
States  government  included  the  power  of  regulation  and  control  in 
such  matters  as  ordinarily  fall  within  the  police  power  of  the  State, 
and  that  as  to  such  property  so  acquired  by  the  United  States  govern- 
ment Oklahoma  City  did  not  have  the  power  to  enforce  the  provisions 
3f  its  municipal  codes  and  ordinances  concerning  inspections  and 
sermits. 

In  addition  to  lack  of  jurisdiction  over  the  premises  owned 
by  the  United  States  government,  a  further  possible  basis  for  deny- 
ing the  applicability  of  local  building  regulations  in  certain 
Instances  is  the  doctrine  of  sovereign  immunity.   It  is  well  estab- 
lished that  the  authority  of  the  state  laws  or  their  administration 
aay  not  interfere  with  the  carrying  out  of  a  national  purpose,  and 
vhere  the  enforcement  of  the  state  law  would  handicap  efforts  to 
:arry  out  the  plans  of  the  United  States,  the  state  enforcement  must 
ijive  way  (James  Stewart  &  Co.  v.  Sadrakula,  supra,  p.  104). 

However,  where  the  premises  are  merely  leased  for  a  period 
)f  years,  it  has  been  held  that  local  regulations  are  applicable 
:o  such  premises  and  do  not  present  an  unconstitutional  regulation 
)f  property  of  the  United  States,  since  such  property  is  not  within 
the  exclusive  jurisdiction  of  the  United  States  (Mayor  and  City 
Council  of  Baltimore  v.  Linthicum,  183  A  531) .   Under  such  circum- 
Jtences  'che  United  States  Government  as  lessee  has  only  such  property 
rights  as  may  be  derived  from  the  owner,  and  the  owner  of  the  premises, 
)y  virtue  of  his  title,  may  evict  or  dispossess  officers  of  the 
jovemment  even  though  occupying  or  using  the  premises  by  governmental 
luthority  and  in  the  performance  of  governmental  functions   (United 
States  V.  Boston  Elev.  Ry. ,  176  F  963,  968;  United  States  v.  Lee, 
.06  U.S.  196). 

In  the  instant  case,  the  Building  Code  of  the  City  and  County 
if   San  Francisco,  which  contains  provisions  for  building  permits,  is 
>ot  applicable  to  buildings  outside  of  the  boundaries  of  the  City  and 
'ounty  of  San  Francisco  (Sections  102  and  103;  also  see  Section  2, 
Ordinance  No.  9630,  the  text  of  which  appears  in  the  Building  Code 
Immediately  after  the  title  page).   Further,  the  Federal  Government 
LS  expressly  exempt  from  the  payment  of  all  fees  provided  by  said 
iode  (Section  301).   Since  the  San  Francisco  International  Airport 
.8  outside  of  the  boundaries  of  the  City  and  County  of  San  Francisco, 
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the  provisions  of  the  Building  Code  requiring  a  building  permit  are, 
of  course,  not  applicable  to  work  done  thereat.   It  is  clear,  there- 
ifore,  that  the  City  in  the  exercise  of  its  police  powers,  cannot 
j compel  a  Federal  agency,  or  a  contractor  thereof,  to  obtain  a  City 
I  Building  Code  permit  for  work  to  be  done  at  the  San  Francisco  Inter- 
I  national  Airport. 

This  does  not  mean,  however,  that  the  City,  as  owner  of  the 
premises  at  the  San  Francisco  International  Airport,  is  without 
authority  to  compel  a  Federal  agency  or  its  contractor  to  secure  a 
permit  (other  than  a  Building  Code  permit)  before  work  is  done  at  the 
Airport.   It  is  stated  in  your  request  that  the  several  agencies  of 
the  Federal  government  are  tenants  of  the  Airport.  As  mere  tenants, 
the  Federal  agencies  have  only  those  rights  in  the  premises  as  may 
be  derived  from  the  City  as  owner  thereof   (See  United  States  v. 
Boston  Elev.  Ry,  supra).  As  a  condition  of  occupancy,  the  City,  as 
owner,  may  require  that  contractors  performing  work  for  such  tenant 
i agencies  observe  rules  and  regulations  established  by  Airport  manage- 
ment relative  to  the  safety  and  convenience  of  the  public  and  to 
, airport  operations.  Such  rules  and  regulations  would  not  constitute 
{a  direct  interference  with  the  governmental  activities  of  the  Federal 
agencies  (James  Stewart  Co.  v.  Sadrakula.  309  U.S.  94,  104,  105, 
84  L.  ed.  597). 

I  must  advise,  however,  that  it  will  be  necessary  to  review 
the  particular  arrangements  creating  the  respective  tenancies  to 
determine  whether,  as  to  any  particular  Federal  agency,  the  City  has 
reserved  the  right  to  subject  that  tenant,  or  its  contractor,  to 
such  rules  and  regulations  as  may  be  established  by  Airport  manage- 
ment. Also,  specific  Federal  law  or  regulation  might  well  have 
varying  application  between  the  several  Federal  agencies,  and  we 
would  want  to  explore  such  possibility  in  each  case  upon  an  individ- 
ual basis.  As  instances  arise,  we  shall  be  pleased  to  tender  to 
you  our  advice. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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LETTER  NO.  64-8 


April  20,  1964 


Mr.  Harry  D,  Ross 

Controller 

109  City  Hall 

San  Francisco  2,  California 


Attn:  Mr.  Martin  Judnich 

Re:  application  of  California  Sales  and 
Use  Tax  to  the  McNaughton  Libraries 
Contract 


Dear  Mr.  Ross: 


The  lease  agreement  between  the  City  and  County  of  San 
Francisco  and  McNaughton  Libraries  has  been  presented  by  you  to 
the  State  Board  of  Equalization  for  the  purpose  of  confirming  your 
view  that  no  California  Use  Tax  liability  is  incurred  thereby  by 
the  City.  Assistant  Counsel  for  the  Board  has  furnished  a  letter 
opinion  that  the  agreement  constitutes  a  true   lease  rather  than  a 
"lease  in  lieu  of  sale'  and,  consequently,  use  tax  liability  would 
rest  upon  the  lessor,  McNaughton  Libraries,  under  the  rule  applied 
ii^  Union  Oil  Co.  v.  State  Board  of  Equalization,  60  A.C.  399. 

My  opinion  is  requested  as  to  whether  funds  encumbered 
to  meet  contingent  sales  or  use  tax  liability  under  said  lease 
agreement  may  be  released  to  other  purposes. 

The  Union  Oil  case  involved  the  sale  and  leasing  back 
of  certain  ocean  going  tankers  owned,  in  the  first  instance,  by 
Union  Oil  Company.   Union  Oil  sold  these  tankers  by  an  agreement 
of  sale  executed  in  the  State  of  New  Jersey  and  the  property  was 
delivered  in  the  State  of  Oregon.   Immediately  after  the  sale  of 
the  vessels  to  the  purchaser,  Cienega  Tanker  Corp.,  a  lease  of  the 
vessels  was  executed  from  the  purchaser,  Cienega,  to  Union  Oil 
Company.   The  Board  of  Equalization  took  the  position  that  the  sale 
was  exempt  from  sales  tax  by  virtue  of  the  fact  that  it  occurred 
in  New  Jersey,  but  assessed  a  use  tax  upon  the  transaction  which 
it  collected  from  Union  Oil  Company  in  the  latter 's  capacity  as  a 
retailer  doing  business  in  the  State  of  California. 

Section  6201  of  the  Revenue  and  Taxation  Code  provides 
for  an  excise  tax  upon  the  storage,  use  or  other  consumption  of 
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property  in  the  State  of  California,  and  Section  6203  of  that  code 
imposes  a  duty  upon  every  retailer  engaged  in  business  in  the  state 
of  collecting  the  use  tax  where  the  purchase  is  taxable.  The  posi- 
tion of  the  Board  of  Equalization  was  sustained  by  the  California 
Supreme  Court  on  the  basis  that  Union  was  aware  that  the  tankers 
had  been  used  in  California  and  failed  to  present  any  evidence  to 
rebut  the  presumption  arising  from  that  use  that  the  purchaser 
would  continue  such  utilization  of  the  property. 

The  Union  Oil  Company  case,  supra,  is  an  example  of  a 
situation  where  the  law  imposes  a  primary  liability  upon  the  pur- 
chaser and  a  secondary  liability  --  that  of  collecting  the  tax  -- 
upon  the  retailer.   In  this  type  of  case,  the  retailer,  having  paid 
the  use  tax  to  the  State  of  California,  is  entitled  to  reimburse- 
ment from  the  purchaser,  who  is  primarily  liable.  This  for  the 
reason  that  the  retailer  has,  in  effect,  paid  the  debt  of  another 
and  is  entitled  to  reimbursement.  Reimbursement  can  be  enforced 
legally,  irrespective  of  the  fact  that  no  provision  for  such  resti- 
tution may  be  found  in  the  contract  of  sale  or  purchase.   (Bank  of 
America  v.  State  Board  of  Equalization.  209  C.A.  2d  780;  Brandt 1 en 
&  Kluge  V.  Fincher.  44  C.A.  2d  939  0 

The  rule  with  respect  to  reimbursement  of  use  tax  does 
not  apply  in  the  case  of  the  California  sales  tax,  as  the  sales  tax 
is  an  excise  levy  imposed  upon  the  retailer  for  the  privilege  of 
selling  tangible  personal  property  at  retail  within  the  State  of 
California.   (Sec.  6051  Rev.  &  Tax.  Code;  Livingston  Rock  &  Gravel 
Co..  Inc.  V.  DeSalvo,  136  C.A.  2d  156.)  There  is  but  a  single  lia- 
bility for  the  sales  tax,  that  liability  is  cast  upon  the  retailer, 
and  no  reimbursement  can  be  had  from  the  purchaser  in  the  absence 
of  an  express  provision  therefor  in  the  contract  of  sale.   (Pacific 
Coast  Engineering  Co.  v.  State  of  California.  Ill  C.A.  2d  31;  Clary 
V.  Basalt  Rock  Co..  99  C.A.  2d  458.) 

Inasmuch  as  Sales  Tax  Counsel  for  the  State  Board  of 
Equalization  has  ruled  that  the  McNaughton  Libraries  contract  con- 
stitutes a  true  lease, and  the  contract  being   silent  as  to  sales  or 
use  tax  reimbursement,  it  follows  that  the  lessor,  McNaughton 
Libraries,  will  be  legally  unable  to  pass  on  any  assessment  of  sales 
or  use  tax  imposed  upon  it  by  the  State  Board  of  Equalization  to 
lessee  City  and  County  of  San  Francisco. 

Accordingly,  I  conclude  that  the  funds  encumbered  to  meet 
potential  liability  for  sales  or  use  tax  with  reference  to  the 
McNaughton  Libraries  contract  may  be  used  for  other  appropriate  pur- 
poses. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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May  8,  1984 


Mr.  Robert  J.  Do Ian,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Legal  Power  of  Board  of  Supervisors  to 

Appropriate  Funds  for  Use  of  Post  Office 
Department  for  Night  Service 

Dear  Mr.  Do Ian: 

Your  request  for  an  opinion  is  as  follows: 

"As  of  May  4th,  the  Rincon  Annex  Post  Office  has 
curtailed  its  nighttirse  postal  window  service,  which 
will  hereafter  be  shut  down  at  six  o'clock  p.m.  daily. 

"At  our  Board  meeting  yesterday  Supervisor  George 
R.  Moscone  called  the  attention  of  his  colleagues  to 
the  foregoing  and  the  resultant  deprivation  of  a 
needed  service  to  the  people  of  San  Francisco.  He 
is  anxious  that  the  funds  of  the  Post  Office  Depart- 
ment be  supplemented  so  as  to  permit  resumption  of 
the  former  nighttime  service  if  it  is  possible  for 
the  City  and  County  to  make  its  funds  available  for 
that  purpose.  He  asks  that  you  let  him  know  whether 
or  not  it  is  within  the  legal  power  of  the  Board  of 
Supervisors  to  appropriate  funds  for  such  purpose." 

Under  Section  2  of  the  Charter  it  is  provided  that  "The 
City  and  County  may  make  and  enforce  all  laws,  ordinances  and 
regulations  necessary,  convenient  or  incidental  to  the  exercise 
of  all  rights  and  powers  in  respect  to  its  affairs  .  .  .  The 
specification  or  enumeration  in  this  charter  of  particular  powers 
shall  not  be  exclusive.   The  exercise  of  all  rights  and  powers 
shall  be  as  provided  by  ordinance  or  resolution  of  the  Board  of 
Supervisors. 

Section  9  cf  the  Charter  provides,  in  part,  that  "The 
pov/ers  of  the  City  and  County,  except  the  powers  reserved  to 
the  people  or  delegated  to  other  officials  or  comaiscions  by 
this  charter,  shall  be  vested  in  the  Board  of  Supervisors  and 
sh£.ll  be  exercised  as  provided  in  this  charter." 
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The  Charter  in  none  of  its  provisions  authorizes, 
either  expressly  or  impliedly,  the  Board  of  Supervisors  to 
appropriate  funds  for  the  purpose  stated  in  your  request.  How- 
ever, the  Board  of  Supervisors  has  all  the  residual  powers  that 
lare  not  restricted  by  the  Charter  as  to  municipal  affairs.   (West 
Coast  Advertising  Co.,  v.  San  Francisco,  14  Cal.  2d  506.) 
"Municipal  Affairs"  have  been  held  to  "refer  to  the  internal 
affairs  of  a  municipality."   (Frag ley  v.  Phelan.  126  Cal.  383.) 
Therefore,  where  a  municipal  purpose  is  present  the  expenditure 
iof  municipal  funds  therefor  is  oroper  and  cannot  be  considered 
a  gift.   (City  of  Oakland  v.  Williams,  15  Cal.  2d  542.) 

Section  8,  Article  1  of  the  U.  S.  Constitution  provides 
for  the  establishment  of  post  offices  by  Congress.   This  power 
jembraces  the  regulation  at  the  entire  postal  system  of  the 
United  States  (Ex  parte  Jackson,  96  U.S.  727)  which  is  patently 
not  a  municipal  purpose. 

In  an  analogous  situation  an  appropriation  for  national, 
state  or  local  defense  by  a  municipality  was  declared  illegal 
,in  People  v.  Beu.  85  N.E.  2d  829,  because  Congress  has  the  sole 
authority  to  declare  and  prosecute  war  and  to  provide  for  the 
common  defense. 

You  are  advised,  therefore,  that  the  Board  of  Supervisors 
may  not  appropriate  funds  to  supplement  those  of  the  Post  Office. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


EAB/TJB 


LETTER  NO*  64-10 


May  28,  1964 


Public  Utilities  Commission 

287  City  Hall 

San  Francisco  2,  California 


Subject:  Municipal  Railway 
Contract  No.  483 
(West  Coast  Electric  Co.  Bid) 


Gentlemen: 


On  April  30,  1964,  Mr.  James  J.  Finn,  Secretary  of  the 
Commission,  transmitted  to  this  office  a  communication  setting 
forth  the  facts  relative  to  the  low  bid  of  West  Coast  Electric 
Company  on  the  subject  contract.  Briefly,  the  facts  are  as 
follows: 

On  Thursday,  April  23,  1964,  the  Commission  accepted 
bids  for  the  contract.  Three  bids  were  received,  namely: 

1.  West  Coast  Electric  Company     $54,150.00 

2.  R.  Flat land  Company  85,980.00 

3.  Steiny  &  Mitchell,  Inc.         93,546.00 

West  Coast's  bid  was  accompanied  by  a  cashier's  check 
in  the  s\im  of  $6,000.00. 

On  Tuesday,  April  28,  1964,  the  Commission  awarded  the 
bid  to  West  Coast. 

On  Thursday  morning,  April  30,  1964,  Mr.  Kingery  of 
West  Coast  phoned  the  Commission's  Secretary  informing  him  that 
an  error  was  made  in  the  bid.  Mr.  Kingery  requested  withdrawal 
or  the  right  to  modify  the  bid.  He  was  informed  that  the  con- 
tract had  been  awarded  to  West  Coast  and  the  Secretary  advised 
him  to  put  his  request  in  writing,  setting  forth  his  reasons  for 
withdrawal  or  modification  of  the  bid. 

West  Coast's  request  for  withdrawal  or  modification 
was  received  by  the  Commission  on  the  afternoon  of  April  30, 
1964,  the  letter  being  dated  April  2Q,  1964.   Therein  it  is 
Stated: 
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"In  carefully  rechecking  the  bid  ...  we  did 
not  include  the  labor  coat  in  adding  up  the  bid  on 
Item  20,  Feeder  Cable." 

The  claimed  error  amounts  to  $17,084.00.  This  office 
requested  and  received  a  copy  of  West  Coast's  work  sheet  for 
Item  20.  The  work  sheet  reveals  that  Item  20  was  bid  at 
$33,900.00,  without  the  2006  hours  of  labor  being  priced  or 
charged  to  the  bid. 

On  May  22,  1964,  Mr.  Kingery  submitted  to  the  Commis- 
sion a  breakdown  of  what  Item  20  should  have  been,  with  the 
2006  hours  of  labor  priced  at  $7.00  per  hour.  The  corrected  Item 
20  should  have  been  $50,850.00  instead  of  $33,900.00. 

This  office  has  been  requested  to  advise  the  Commission 
how  to  proceed  in  the  matter  in  view  of  the  above  facts. 

A  careful  study  of  the  law  has  been  made  in  the  light 
of  the  facts  presented  and  the  request  of  West  Coast  that  the 
bid  be  rescinded  or  modified. 

!•  Rescission  of  Bid. 

West  Coast,  as  a  matter  of  law,  is  entitled  to  rescind 
its  bid  and  obtain  refund  of  its  deposit  of  $6,000.00.  This  is 
so  even  after  a  bid  has  been  accepted  by  the  public  body.  The 
recent  case  of  Elsinore  Union  School  District  v.  Kastorff  [1960], 
54  Cal.  2d  380,  is  clearly  in  point.  Therein  the  bidder  obtained 
relief  when  he  failed  to  include  an  allowance  for  the  plumbing 
work,  caused  by  a  miscalculation  of  the  computation  of  the  right 
and  left  hand  column  of  his  work  sheets.  The  school  board  before 
awarding  the  bid  had  asked  the  bidder  if  he  was  sure  his  figures 
were  correct. 

2.  Modification  of  Bid. 

Although  the  West  Coast  bid  would  still  be  low  if  the 
$17,084.00  for  labor  was  added  on,  the  authorities  throughout 
the  United  States  hold  that  substantial  modification  is  a  direct 
violation  of  the  law  and  would  open  the  door  to  the  abuses  which 
it  is  the  purpose  of  the  requirements  of  competitive  bidding  to 
prevent  and  suppress.   In  our  opinion,  an<^wing  an  addition  of 
$17,084.00  to  the  VJest  Coast  bid,  assuming  Mr.  Kingery 's  willing- 
ness to  make  it,  would  be  such  a  forbidden  substantial  modifi- 
cation. 
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3.  Procedure  for  Return  of  Deposit. 

Under  Section  6.20  of  the  Administrative  Code  (also  in 
Bid  Specifications,  paragraph  7,  page  19)  it  is  provided: 

"If  the  bidder  to  whom  the  contract  is  awarded 
shall  for  10  days  after  such  award  fail  or  neglect  to 
enter  into  the  contract  and  file  the  required  bonds, 
the  Commission  will  deposit  the  surety  bond  or  certified 
check  with  the  Treasurer  of  the  City  for  collection, 
and  the  proceeds  thereof  shall  be  retained  by  the  City 
as  liquidated  damages  for  failure  of  such  bidder  to 
enter  into  said  contract,  unless  upon  recommendation  of 
the  Commission,  the  Board  of  Supervisors,  by  resolution, 
approves  the  return  of  said  bond  or  check." 

In  view  of  the  facts  and  the  law  pertaining  thereto, 
it  is  the  recommendation  of  this  office  that  the  Commission 
refer  the  matter  to  the  Board  of  Supervisors  with  the  recommen- 
dation that  the  Board  adopt  a  resolution  authorizing  refund  of 
the  deposit  made  by  West  Coast  Electric  Company. 

It  should  be  noted  that  West  Coast  has  offered  to  pay 
for  the  additional  expense  of  publication  for  new  bids  and  other 
incidental  expense,  and  these  amounts  should  be  deducted  from 
the  $6,000.00  deposit  money.  The  details  should  be  worked  out 
with  the  awarding  department  as  to  components  and  amounts. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 


By 


WILLIAM  F.  BOURNE 
Public  Utilities  Counsel 


FJN 


LETTER  NO.  64-11 


July  1,  1964 


Mr.  Robert  J.  Dolan 
Clerk  of  the  Board  of  Supervisors 
'  235  City  Rail 
San  Francisco,  California 

Svibject:   Acceptance  of  a  Sum  of  Money  from  a  Defendant 
on  a  Voluntary  Basis  by  Public  Defender. 

Dear  Sir: 

On  behalf  of  the  Finance  Cotmnittee  you  have  asked  the 
following: 

"The  Committee  inquires  of  you  whether  under 
applicable  law  it  V7ould  be  possible  for  the  Public 
Defender  to  accept  from  such  a  defendant,  subsequent 
to  termination  of  the  court  proceedings  in  which  the 
defendant  was  represented  by  the  Public  Defender, 
sums  of  money  paid  on  a  voluntary  basis  in  reimburse- 
ment for  costs  of  defense  borne  by  the  City  and  County. 

"The  Committee  recognizes  that  such  reimburse- 
ment would  be  dependent  upon  the  future  financial 
position  of  the  erstwhile  defendant,  but  if  there 
is  some  way,  binding  upon  the  latter  or  not,  in  which 
reimbursement  could  be  offered  and  accepted  without 
constituting  it  a  condition  precedent  to  rendition  of 
the  Public  Defender's  services,  the  Committee  would  be 
pleased  to  have  your  advice." 

The  office  of  Public  Defender  is  established  in  the  City 
and  County  of  San  Francisco  by  Charter  Section  33.   It  imposes  on 
the  Public  Defender  the  duty  to  defend  any  person  charged  with  a 
crime  when  requested  either  by  the  person  or  the  court  where  the 
person  charged  is  "financially  unable  to  employ  counsel."  There 
is  no  other  section  of  the  Charter  or  an  ordinance  which  embraces 
the  duties  of  the  Public  Defender  or  the  subject  matter  of  your 
inquiry. 
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Section  27700  of  the  Government  Code  authorizes  the 
establishment  of  the  office  of  public  defender  in  any  county  by 
the  board  of  supervisors,   ^nd  where  established  the  public 
defender,  among  other  duties  specified,  is  required  to  defend  a 
defendant  on  his  request  or  on  order  of  the  court  when  the  defen- 
dant "is  not  financially  able  to  employ  counsel."  It  is  also 
stated  in  the  same  section  that  the  defense  shall  be  "without 
expense  to  the  defendant."   (Section  27706(a),  Government  Code.) 
Further,  the  provisions  of  the  Government  Code  relating  to  the 
office  of  public  defender  are  silent  with  respect  to  the  recovery 
of  the  costs  of  defense  (see  Sections  27700-27711) ,  although  it 
is  expressly  stated  that  the  expenses  of  the  public  defender  are 
a  charge  upon  the  county  (Section  27708) . 

Recently  there  was  a  bill  proposed  to  the  State  Legisla- 
ture which  v;ould  allow  a  court  to  impose  as  a  condition  of  pro- 
j  bation  the  pa3mient  of  a  reasonable  fee  to  the  public  defender  for 
the  services  rendered  to  the  probationer,  to  be  paid  through  the 
probation  officer.   (See  Report  of  Assembly  Interim  Committee  on 
Criminal  Procedure,  1959-61,  p.  96,  Vol.  22,  No.  1,  contained  in 
Vol.  2  of  Ap|pendix  to  Journal  of  the  Assembly,  Reg.  Sess.  1961.) 
The  proposed  bill  was  not  enacted. 

However,  should  a  person  voluntarily  offer,  upon  becoming 
financially  able,  a  sum  of  money  to  the  Public  Defender  for 
reimbursement  for  the  costs  of  defense,  it  should  be  referred  by 
him  to  the  Board  of  Supervisors  for  acceptance  by  it  on  behalf  of 
the  City  and  County  of  San  Francisco  and  for  the  purpose  indicated 
by  the  person  making  the  offer.   Section  2  of  the  Charter  provides 
that  the  City  and  County  of  San  Francisco  may  "receive  requests, 
gifts  and  donations  of  all  kinds  of  property  in  fee  simple,  or  in 
trust  for  charitable  and  other  purposes;  and  do  all  acts  necessary 
to  carry  out  the  purpose  of  such  gifts,  bequests  and  donations, 
with  power  to  manage,  sell,  cease  or  otherwise  dispose  of  the  same 
in  accordance  with  the  terms  of  the  gift,  bequest  or  trust.''  And 
Section  19  (d)  of  the  Charter  empowers  the  Board  of  Supervisors 
"To  receive,  on  behalf  of  the  city  and  county,  gifts,  devises  and 
bequests  for  any  purpose  connected  with  or  incidental  to  the 
department  or  affairs  placed  in  its  charge,  and  to  administer, 
execute  and  perform  the  terms  and  conditions  of  trusts  or  any 
gift,  devise  or  bequest  which  may  be  accepted  by  vote  of  the 
people  or  by  the  board  of  supervisors  for  the  benefit  of  such 
department  or  purpose  ..." 

You  are  advised  accordingly. 

Respectfully  submitted, 


h- 


THOMAS  M.  O'CONNOR 
City  Attorney 


LETTER  NO.  64-12 


July  14,  1964 


Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board 

235  City  Hall 

San  Francisco  2,  California 

Re:   Power  of  Board  of  Supervisors  To  Require  Health 
Department  Rather  Than  Police  Department  To  Take 
Into  Custody  Persons  Afflicted  with  Mental  Illness 

Dear  Mr.  Do Ian: 

This  is  in  answer  to  your  letter  reading  as  follows: 

"At  yesterday's  Board  meeting,  Supervisor  William  C. 
Blake  called  attention  to  the  existing  procedure  whereby 
persons  afflicted  with  mental  illness  are  taken  into 
custody  by  members  of  the  Police  Department  prior  to 
being  afforded  treatment  in  our  medical  institutions. 
Supervisor  Blake  is  of  the  firm  opinion  that  initial 
contacts  with  such  persons  might  be  much  more  humanely 
made,  avoiding  considerable  embarrassment  to  the 
mentally  disturbed  person  and  his  immediate  family,  by 
representatives  of  the  Department  of  Public  Health 
rather  than  the  Police  Department, 

"The  Board  has  directed  that  this  matter  be  referred 
to  you  with  the  inquiry  as  to  whether  or  not,  within 
existing  State  law,  the  Board  of  Supervisors  has  any 
power  to  remedy  the  situation  by  changing  the  procedure 
now  being  followed." 

Circumstances  under  which  persons  suffering  from  mental 
illness  are  taken  into  custody  result  from: 

1.  Granting  of  a  petition  by  the  Superior  Court 
(Welfare  and  Institutions  Code,  §5050); 

2.  An  emergency  situation  where  immediate  care, 
treatment  or  restraint  is  required  (Welfare  and  Institutions 
Code,  §5050.3). 
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In  the  first  instance,  where  the  court  orders 
detention,  this  section  requires  that  a  peace  officer  or 
counselor  in  mental  health  (I  have  been  informed  that  the 
city  and  county  has  not  created  this  latter  position)  make 
apprehension.   The  present  practice  in  San  Francisco  is 
described  in  the  first  paragraph  of  a  letter  from  the  Honor- 
able Walter  Carpeneti,  Presiding  Judge  of  the  Superior  Court 
in  and  for  the  City  and  for  the  City  and  County  of  San 
Francisco,  under  date  of  April  7,  1964: 

"under  arrangements  worked  out  by  Judge  Molinari  many 
years  ago,  the  Police  Department  has  assigned  an 
inspector  in  street  clothes  who  operates  in  an  unmarked 
station  wagon  to  handle  all  persons  charged  with  mental 
illness  in  the  Superior  Court.  This  is  done  to  save 
the  person  and  his  family  embarrassment  as  well  as  to 
prevent  any  psychosomatic  trauma." 

As  to  the  second  situation,  where  there  is  reasonable 
cause  to  believe  any  person  may  cause  injury  to  himself  or  to 
others  and  requires  immediate  care,  treatment  or  restraint, 
either  "a  peace  officer  or  health  officer,  county  physician, 
assistant  county  physician"  may  make  apprehension.   (The  City 
and  County  of  San  Francisco  does  not  employ  a  county  physician 
as  such.)   The  health  officer  referred  to  is  the  Director  of 
Public  Health,  Dr.  Ellis  D.  Sox,  whose  powers  and  duties  in 
this  regard  may  be  exercised  by  deputy  public  health  officers 
or  by  persons  authorized  by  him  pursuant  to  law,  to  perform 
such  duties.    (Welfare  and  Institutions  Code  §7.)   (See  Opinion 
No.  1114  of  September  28,  1956.) 

The  concluding  paragraph  of  Judge  Carpeneti 's  letter 
describes  the  manner  in  which  emergencies  of  this  nature  are 
handled: 

"When  complaints  are  made  in  violation  of  the 
criminal  lav/,  the  police  ordinarily  respond  by  squad 
car,  and  if  they  determine  that  the  alleged  defendant 
may  be  suffering  from  mental  illness,  they  have  the 
so-called  seventy-tv/o  hour  emergency  apprehension  powers. 
These  then  are  not  cases  of  mental  illness  so  much  as 
cases  of  alleged  law  violation  where  the  police  instead 
of  booking  the  individual  as  a  criminal  will  take  him 
to  the  Psychiatric  Division  for  observation.  The  Superior 
Court  does  not  secure  any  jurisdiction  in  these  matters 
until  a  petition  is  filed  after  preliminary  observation 
in  the  Psychiatric  Division." 
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As  shown  above,  calls  for  help  in  these  emergency 
cases  are  made  to  the  police,  not  to  the  Department  of  Public 
Health  and  the  need  for  action  is  urgent  and  immediate.  In 
most  instances,  therefore,  it  may  prove  dangerous  and  perhaps 
impossible  to  utilize  any  services  other  than  those  of  the 
Police  Department  in  making  apprehensions  under  emergency 
conditions . 

Also,  an  examination  of  the  classification  of 
positions  discloses  such  duties  are  not  chargeable  at  the 
present  time  to  any  class  of  employees  in  the  Department  of 
Public  Health  and  suitable  administrative  steps  would  have 
to  be  taken  in  order  for  personnel  of  the  Department  of 
Public  Health  to  perform  this  function. 

However,  nothirg  in  the  existing  state  law  relating 
to  apprehension  of  persons  believed  to  be  suffering  from  mental 
illness  makes  it  mandatory  that  permanently  appointed  police 
officers  be  used  exclusively  in  this  activity  and,  within  the 
purview  of  the  state  law,  emergency  apprehension  may  be 
made  by  the  health  officer,  a  deputy,  or  by  a  person  authorized 
by  him  pursuant  to  law. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 

Enc. 


PJD 
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Mr.  William  P.  Clecak^  President 

The  Police  Conmission 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

SUBJECT:   Police  Conmission;  Motor  Vehicles  for  Hire; 
Necessity  for  Permits  for  Operation  of  Hotel- 
Motel  Passenger  Service 

Dear  Mr.  Clecak: 

This  refers  to  your  request  for  an  opinion  concerning 
a  letter  to  the  Police  Commission  from  Mr.  Daniel  B.  Cady  of  the 
Atlantic -Pacific  Drive- Aways  as  follows: 

"Following  is  an  outline,  requested  by  your  Lt.  O'Brien, 
of  a  business  we  plan  to  introduce  and  operate  in  the 
city  and  county  of  San  Francisco  and  the  Bay  area  in 
general. 

"Basically,  the  operation  is  the  transportation  of 
passengers  to  and  from  fixed  termini  and  over  a  semi- 
fixed route. 

"Ownership  of  the  vehicles  would  be  through  a  co-op 
company.   Members  of  the  co-op  would  be  motel-hotel 
owners  and  or  motel-hotel  owners  associations  operat- 
ing in  the  city  and  county  of  San  Francisco  and  one 
non-motel-hotel  member  who  would  operate  the  business. 

"Specifically,  the  business  would  function  as  follows: 

'Individuals  who  have  made  previous  reservations 
at  one  of  the  member's  motel  or  hotel  would  be 
picked  up,  by  appointment,  at  one  of  the  inter- 
state or  intrastate  public  transportation  depots 
serving  San  Francisco  and  taken  to  the  motel  or 
hotel.   The  reverse  of  this  operation  would  be 
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a  prime  function  of  our  business.   There  would 
be  no  charge  at  ail  to  the  person  or  persons 
being  transported.   The  only  prerequisite  would 
be  a  bonified  reservation  at  a  member's  motel  or 
hotel.' 

"This  service  would  put  the  motel-hotel  members  in  a 
more  coii5)etitive  position  with  the  larger  chain 
operations  already  offering  this  service.  The  entire 
cost  of  this  operation  would  be  absorbed  by  the  co-op 
members  and  in  no  way,  directly  or  indirectly,  be 
passed  on  to  the  guest  using  this  service. 

"I  reaiise  that  this  letter  may  not  be  too  clear.   The 
operation  is  simple  but  the  explanation  of  it  is  some- 
times difficult.   If  there  are  any  questions,  would 
you  please  let  me  know. 

"I  would  appreciate  hearing  your  views  or  the  views  of 
your  legal  counsel,  as  soon  as  possible." 

Additionally,  it  has  been  ascertained  from  Mr.  Daniel  E. 
Cady  that  the  proposed  service  primarily  involves  transportation 
of  passengers  from  San  Francisco  International  Airport  to  member 
hotels  or  motels  within  the  City  and  County  of  San  Francisco. 

The  California  Public  Utilities  Commission  is  vested 
with  exclusive  jurisdiction  to  hear  and  determine  applications 
for  certificates  of  public  convenience  and  necessity  with 
respect  to  the  operation  of  public  utilities  within  the  State 
of  California  (Article  XII,  Sections  22  and  23,  California 
Constitution).   "Public  utilities"  include  passenger  stages 
which  are  motor  vehicles  used  in  the  transportation  of  persons 
and  their  baggage  between  fixed  termini  within  and  without  the 
City  and  County  of  San  Francisco,   (Sections  215,  216,  225  and 
226,  California  Public  Utilities  Code.) 

Where  the  carriage  is  performed  for  compensation,  State 
Commission  jurisdiction  over  such  common  carriers  of  persons  is 
exclusive  of  local  regulation  and  precludes  the  necessity  for  San 
Francisco  Police  Commission  action  with  respect  thereto. 
(Sections  1031  and  1033,  Public  Utilities  Code;   Bay  Cities 
Transit  Co.  v.  Los  Angeles,  16  Cal.  2d  772;   People  v.  Wiliert. 
37  Cal.  App.  2d  (Supp.)  729;   People  v.  Sackett,  6  Cal.  App.  Zd 
(Supp.)  763.) 

While  the  proposed  operation  does  not  entail  the 
actual  charging  of  fares  for  transportation,  it  has  been  held 
that  indirect  benefits  such  as  the  anticipated  patronage  of  the 
member  hotels  and  motels  constitutes  payment  or  compensation 
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within  the  meaning  of  the  Public  Utilities  Code.   (Champagne  v. 
A.  Hamburger  &  Sons,  169  Cal.  682;   Van  Loben  &  Sels  v.  B.  J. 
Smith,  et  al.,  49  Cal.  P.U.C.  290;  Chala  v.  Gordon.  26  P.U.R.  3rd 
47.)   Also,  the  fact  that  only  guests  of  a  hotel  or  hotels 
will  be  served  may  not,  under  certain  circumstances,  exen5>t 
the  proposed  operation  from  State  Commission  jurisdiction. 
(Terminal  Taxicab  Company  v.  Kutz.  241  U.S.  252.) 

However,  we  do  not  have  sufficient  information  on  the 
nature  of  the  business  contemplated  to  render  an  opinion  as  to 
whether  this  particular  operation  might  be  considered  to  con- 
stitute a  "public  utility''  under  the  provisions  of  the  Public 
Utilities  Code.   The  applicant  should  apply  to  the  State 
Public  Utilities  Commission  for  such  a  determination.   If  the 
State  Public  Utilities  Commission  assumes  jurisdiction  and 
grants  a  certificate  of  public  convenience  and  necessity,  such 
certificate  would  be  sufficient  to  authorize  incidental  local 
service  within  the  City  and  County  of  San  Francisco  and  a 
police  permit  would  not  be  required.   If  the  State  Public 
Utilities  Commission  declines  to  act  in  the  matter  on  the 
ground  of  lack  of  jurisdiction  over  the  operation,  after  such 
consideration  as  it  may  deem  necessary  to  determine  the  facts 
in  the  case,  then  the  question  whether  the  Police  Department 
should  issue  a  permit  can  be  determined. 

In  any  event,  as  the  operators  propose  to  serve  guests 
arriving  and  departing  from  the  San  Francisco  International 
Airport,  they  should  be  further  advised  that  at  the  appropriate 
time  it  will  be  necessary  for  them  to  apply  to  the  San  Francisco 
Public  Utilities  Commission  for  a  permit  to  use  Airport  facili- 
ties for  terminal  purposes.   I  can  presently  express  no  opinion 
as  to  whether  such  permission  would  or  would  not  be  granted. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


OIW 
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Finance  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Candlestick  Park:  Plan  of  National 
Exhibition  Company  to  televise  home 
gemes;  effect  on  contract  obligations 
with  San  Francisco  Stadium,  Inc.  and 
City  and  County 

Gentlemen: 

This  is  in  answer  to  a  letter  of  July  21,  1964,  from 
Philip  P.  Engier,  Acting  Clerk  of  the  Board,  reading  as  follows: 

"Pursuant  to  request  of  Supervisor  Ertola,  I 
have  been  directed  to  write  you  to  ask  that  you 
review  the  contract  between  the  City  and  County  of 
San  Francisco  and  the  National  Exhibition  Company 
and  advise  the  Finance  Committee  whether  or  not, 
in  your  opinion,  the  entering  into  a  contract  by 
said  National  Exhibition  Compeny  to  televise  its 
games  by  closed  circuit  would  constitute  a  breach 
of  the  contract." 

I  believe  that  it  is  essential  to  a   full  understanding 
of  the  matter  to  relate  the  background  leading  up  to  the  execu- 
tion of  the  Stadium  Lease  between  San  Francisco  Stadium,  Inc. 
and  the  National  Exhibition  Company. 

^t  a  special  election  held  on  November  2,  1954,  the 
people  of  the  City  and  County  of  San  Francisco  voted  in  favor 
of  Proposition  "B''  to  incur  a  bonded  indebtedness  in  the 
principal  sum  of  $5,000,000  "for  the  acquisition,  construction 
and  completion  of  lands,  buildings  and  other  works  and  properties 
to  be  used  for  baseball,  football,  other  sports,  dramatic  pro- 
ductions and  other  la-'7ful  uses  .is  a  recreation  center."  In  the 
ballot  argument  it  was  stated  that  Proposition  "E'"  was  intended 
to  provide,  among  other  things,  proper  facilities  for  major 
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league  baseball  and  the  electorate  was  assured  that  not  one  cent 
of  the  issue  would  be  spent  until  a  definite  major  league  fran- 
chise had  been  obtained. 

On  September  30,  1957,  as  a  result  of  successful 
negotiations  betvjeen  public  officials  and  citizens  of  San  Francisco 
and  Horace  Stoneham,  President  of  National  Exhibition  Company 
(owners  and  operators  of  the  New  York  Giants  of  the  National 
League),  the  Board  of  Supervisors  adopted  Resolution  No.  18340, 
declaring  that  as  a  matter  of  policy  bringing  the  New  York  Giants 
baseball  team  to  San  Francisco  was  highly  desirable  and  approving 
the  terms  and  conditions  upon  which  the  City  and  County  of  San 
Francisco  would  be  willing  to  participate  in  bringing  the  Giants 
baseball  team  to  San  Francisco.   Among  the  terms  and  conditions 
approved  were  the  following: 

"1.   The  City  is  to  provide  a  new  Stadium  to  be 
constructed  with  a  seating  capacity  of  40,000  to  45,000. 
The  Stadium  will  be  so  constructed  as  to  permit  future 
expansion  if  necessary. 

"2.  The  City  is  to  establish  and  operate  a  parking 
area  having  a  capacity  of  from  10,000  to  12,000  cars. 
The  City  will  retain  the  revenues  from  the  operation  of 
the  parking  area  for  the  amortization  of  its  investment, 
but  there  shall  be  provided  for  the  benefit  of  the  base- 
ball club,  in  an  area  of  its  choice,  sufficient  space  to 
park  100  cars  at  no  cost  to  the  baseball  club. 


"5.   The  rental  of  the  baseball  stadium  shall  be  5% 
of  the  gross  receipts  after  first  deducting  taxes,  visit- 
ing club's  share,  and  the  league's  share.    The  baseball 
club  guarantees  a  rental  of  $125,000  per  year  against  the 
5%  rental. 

"(a)   There  shall  be  no  rent  paid  in  the  event  of 
World  Series,  all-star  games,  or  exhibition  games  for 
charity." 

It  was  readily  apparent  at  the  time  that  the  $5,000,000 
bond  issue  would  not  be  sufficient  to  finance  both  the  acquisition 
of  land  and  the  construction  of  a  stadium.    In  studying  means  for 
additional  financing  of  the  project,  Mr.  Harry  D.  Ross,  Controller 
of  the  City  and  County  of  San  Francisco,  prepared  an  estimate  of 
revenues  from  the  proposed  stadium  project,  as  follows: 

1.  Giant's  Lease  $125,000 

2.  Parking  of  automobiles 

at  baseball  games         225,000 

3.  Advertising  50.000 

$400,000 
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B£3sed  on  the  aforesaid  Controller's  estimates  of 
revenues,  San  Francisco  Stadium,  Inc  (hereinafter  called  "Stadium, 
Inc/'),  a  nonprofit  corporation  organized  for  the  purpose  of 
rendering  financial  aid  and  assistance  to  the  City  and  County  of 
San  Francisco  for  the  acquisition  of  additional  lands  for  and  the 
construction  of  a  multipurpose  sports  stadium,  by  its  letter  of 
intent  dated  March  7,  1958,  proposed  to  enter  into  an  agreement 
with  the  City,  under  the  terms  of  which: 

(1)  Stadium,  Inc.  proposed  to  acquire  the  additional 
lands  necessary,  to  grade  and  fill  same,  to  sell  and  convey 
same  to  the  City  for  the  sum  of  $5,000,000  and  thereafter  to 
construct  on  the  land  a  stadivim  satisfactory  for  the  exhibition 
of  major  league  baseball.    The  total  cost  of  the  project  was 
estimated  to  be  $10,500,000,  to  be  financed  as  follows: 

$  5,000,000   from  sale  of  land  to  City 

2,000,000   from  proceeds  of  sale  of  Stadium, 

Inc .   Prior  Lien  Revenue  Bonds 
3,500,000   from  proceeds  of  sale  of  Stadium, 

Inc.   Subordinated  Revenue  Bonds 

$10,500,000   Total 

(2)  The  City  would  lease  the  stadium  including  the 
parking  facility  to  Stadium,  Inc.  for  a  period  of  35  years, 
renewable  at  the  option  of  Stadium,  Inc.  for  such  additional 
period  necessary  to  retire  from  the  revenue  thereof  all  of 
Stadium,  Inc.'s  bonds. 

(3)  Stadium,  Inc.  would  in  turn  sublease  the  stadium 
(less  the  parking  facility)  to  the  Giants  for  a  period  of  35  years 
on  the  terms  and  conditions  previously  approved  by  the  Board 
(Resolution  No.  18340). 

(4)  Stadium,  Inc.  would  sublease  the  stadium  and 
parking  facility  to  the  City  for  a  period  coextensive  with  the 
term  of  the  over lease,  subject  to  the  sublease  from  Stadium,  Inc. 
to  the  Giants.   City  would  agree  to  pay  as  rent  all  revenues 
received  from  the  operation  of  the  stadium  and  parking  facility. 

(5)  Upon  payment  and  retirement  of  all  indebtedness 
incurred  bv  Stadium,  Inc.  in  connection  with  the  project.  City 
would  have' the  option  to  terminate  its  lease  with  Stadium,  Inc. 

Thereafter,  on  March  24,  1958,  the  Board  of  Supervisors 
adopted  Resolution  No.  234-58  approving  and  accepting  the  terms 
and' conditions  of  the  aforesaid  offer  of  Stadium,  Inc.  and 
directing  the  City  Attorney  to  prepare  the  necessary  legal 
documents. 

Pursuant  to  the  aforesaid  direction  of  the  Board  of 
Supervisors,  the  City  Attorney's  office  proceeded  (together  and 


LETTER  NO.  64-14 

Finance  CoiMnittee  4  August  5,  1964 

National 
bond 
prepare 

The  following  agreements  were  prepared  as  a  means  by 
which  Stadium,  Inc.  was  to  receive  revenues  to  retire  indebted- 
ness, to  meet  necessary  administrative  expanses  and  to  schieve 
ultimate  unencumbered  ownership  of  the  project  by  the  City. 
These  documents  were  delineated  and  may  be  summarized  as  follows: 

Ground  Lease  dated  as  of  March  15,  1958,  between  City 
and  its  Recreation  and  Park  Commission  as  landlord  and 
Stadium,  Inc.,  as  tenant,  gives  Stadium,  Inc.  the  use 
of  Bayview  Park  Area  (now  known  and  hereinafter  referred 
to  as  Candlestick  Park)  for  50  years  conimsncing  July  30, 
1958;  rental  paid  by  Stadium,  Inc.  consists  of  net 
revenues  remaining  after  first  deducting  from  gross 
revenues  all  debt  service  on  the  bonds,  all  operating 
costs,  taxes,  and  other  costs  and  expenses  of  Stadium, 
Inc.,  to  the  extent  approved  by  the  City  Controller. 

Stadium  Lease  dated  as  of  March  15,  1958,  between 
Stadium,  Inc.  as  landlord  and  National  Exhibition  Company 
(Giants)  as  tenant,  gives  the  Giants  the  use  of  the 
Stadium  at  Candlestick  Park  during  the  baseball  season 
for  a  period  of  35  years  commencing  April  1,  1959;  annual 
rent  paid  to  Stadium,  Inc.  is  the  greater  of  $125,000 
or  57o  of  paid  admissions  to  regularly  scheduled  games. 

Park  Lease  dated  as  of  March  15,  1958,  between 
Stadium,  Inc.  as  landlord  and  City  and  its  Recreation 
and  Park  Commission  as  tenant,  gives  City  the  use  of 
the  Candlestick  Park  Area  for  a  period  of  50  years 
commencing  March  15,  1959,  subject  to  the  Stadium  Lease; 
City  pays  to  Stadium,  Inc.  as  annual  rental  all  gross 
revenues  until  Stadi.um,  Inc.  has  received  from  the 
tenant  under  the  Stadium  Lease  and  the  City  under  this 
lease  the  sura  of  $375,000.   City  retains  the  next 
$50,000  of  gross  revenues  for  maintenance  of  the  Candle- 
stick Park  Area,  which  obligation  the  City  has  assumed 
under  this  lease.   Stadium,  Inc.  receives  as  additional 
rental  all  gross  revenues  in  excess  of  $425,000. 

An  operating  concession  for  the  parking  facility 
has  been  let  by  City  under  the  Park  Le^se  for  a  terra  of 
33  raonths commencing  April  1,  1963  and  ending  December  31, 
1965  to  S.  E.  Onorato,  Inc.  under  the  terms  of  which  the 
City  receives  90.7%  of  the  gross  revenues  from  the  park- 
ing of  automobiles. 

Trust  Indenture  dcted  as  of  March  15,  1958,  between 
Stadium,  Inc. ,  as  trustor,  and  Bank  of  America  National 


LETTER  NO.  64-14 

Finance  Committee  5  August  5,  1954 

Trust  and  Savings  Association,  as  trustee,  assigns  to 
the  trustee  for  the  benefit  of  the  bond  holders  all 
Stadium,  Inc . ' s  right,  title  and  interest  in  and  to 
the  Ground  Lease,  Stadium  Lease  and  Park  Lease  as 
security  for  the  pajmient  of  principal  and  interest 
on  Stadium,  Inc.'s  bonds  issued  to  finance  the 
acquisition  and  construction  of  the  Stadium  project. 

In  drafting  the  Stadium  Lease  between  Stadium,  Inc.  as 
Landlord,  and  Mational  Exhibition  Company  (Giants),  as  Tenant, 
one  of  the  provisions  included,  and  new  a  part  thereof,  reads 
as  follows: 

"5 .   Use  and  Occupancy  by  Tenant  during  the  period 
of  the  Baseball  Season,  Practice  Period  and  Championship 
Schedule"   The  Tenant  (subject  to  all  of  the  terms  ot 
this  lease)  shall  have  .... 

"(e)  The  exclusive  right  to  broadcast,  disseminate, 
reproduce  or  transmit  by  television,  radio  or  telephone  or 
other  method  of  reproduction,  transmission  or  communica- 
tion, all  or  any  part  of  said  professional  baseball  games 
played  by  the  Giants  during  the  period  covered  by  the 
Baseball  Season,  the  Practice  Period  and  the  Chanqpionship 
Schedule,  if  any." 

In  granting  the  exclusive  television  rights  to  the 
Giants,  it  was  then  fully  understood  and  known  by  all  the 
parties  that  television  could  affect  attendance  at  baseball 
games,  and  that  it  would  be  theoretically  possible  for  the 
Giants  to  make  more  money  from  television  rights  with  a 
partially  empty  stadium  than  they  might  make  without  television 
and  a  full  attendance  at  games.   Since  the  payment  of  interest 
and  principal  on  Stadium,  Inc.'s  bonds  was  dependent  largely 
upon  revenues  from  the  parking  of  automobiles  at  baseball  games, 
it  was  apparent  that  maintenance  of  the  highest  level  of  attend- 
ance at  the  stadium  in  order  to  generate  the  needed  parking 
revenues  was  an  essential  element  of  the  economic  feasibility 
of  the  project. 

It  was  precisely  with  this  essential  element  in  mind 
that  the  following  provision  was  also  included  in,  and  is  now 
a  part  of,  the  Stadium  Lease: 

"8.   Tenant's  Business  and  Use  of  Premises:  .  .  . 
The  Tenant  covenants  and  agrees  that,  throughout  the 
full  term  of  this  Lease,  it  will 

"(d)  .  .  .  use  its  best  efforts  to  insure  the 
maximum  occupancy  of  the  Stadium  by  the  public,  .  .  .  ." 
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The  Stadium  Lease  clearly  provides  that  the  exclusive 
television  right  granted  to  the  Giants  is  subject  to  all  of  the 
terms  of  the  Lease,  among  which  is  the  covenant  by  the  Giants 
organization  to  use  its  best  efforts  to  insure  maximum  occupancy 
of  the  Stadium  by  the  public . 

The  records  of  income  received  during  each  of  the 
years  1951,  1962  and  1963  illustrate  that  it  is  essential  for 
the  Giants  organization  to  use  its  best  efforts  to  maintain  at 
least  the  existing  levels  of  attendance  and  parking  of  automo- 
biles in  order  for  City  to  achieve  the  objectives  set  forth  in 
the  lease  documents.   During  the  three-year  period  1961-1963, 
the  attendance  at  Giants  home  baseball  games  has  produced  an 
average  annual  rental  payable  by  the  Giants  under  the  Stadium 
Lease  of  $190,000  (exceeding  by  some  $65,000  the  minimum 
guaranteed  annual  rental)  and  an  average  annual  net  revenue  of 
$230,000  payable  by  City  under  the  Park  Lease  from  the  parking 
of  automobiles.   Rentals  paid  by  City  under  the  Park  Lease 
have  been  based  upon  the  following  numbers  of  automobiles 
parked  at  the  parking  lot:   1961  -  317,015;   1962  -  326,378; 
1963  -  366,479.    The  records  show  that  the  average  income  from 
all  sources  available  for  debt  service  has  been  $429,474.   Based 
upon  the  aforesaid  three-years'  experience  and  an  estimated 
average  annual  debt  service  of  $365,100,  the  sum  of  $64,370 
would  be  available  annually  for  acceleration  ofcfebt  service. 

Pay  television,  up  to  the  present  time  has  not  been 
conducted  either  continuously  or  as  a  financially  successful 
operation  in  the  localities  where  it  has  been  inaugurated. 
Assuming,  however,  continuous  and  successful  operation  in  San 
Francisco,  one  of  the  chief  attractions  and  a  contributing 
cause  for  success  will  undoubtedly  be  live  televised  broad- 
casts of  Giant  home  games.    The  view  has  been  presented  that 
the  advent  of  televising  of  home  games  of  the  Giants  for  local 
viewing  V7iil  not  affect  attendance  at  such  games.   It  is  true 
that  the  ultimate  effects  will  depend  largely,  of  course,  upon 
the  number  of  sets  installed  and  upon  the  degree  of  financial 
success  of  the  enterprise.   Further,  a  number  of  imponderables 
concerning  future  habits  of  viewers  as  well  as  other  factors 
are  involved.   However,  it  is  my  belief  that  if  the  enterprise 
is  successful,  attendance  at  the  regularly  scheduled  games  at 
Candlestick  Park  will  fall  belcv?  current  levels  of  attendance 
by  reason  of  the  fact  that  Giants'  home  games  will  be  available 
on  television.   Convincing  proof  of  this  conclusion  will  be 
evidenced  by  an  actual  dropping  off  of  future  attendance  and  the 
parking  revenues  generated  thereby.   If  such  drop-off  in 
attendance  does  in  fact  occur,  it  follows  that  the  National 
Exhibition  Company  V7ill  have  embarked  on  an  enterprise  which  is 
financially  beneficial  to  itself  and  one  in  which  the  City  not 
only  does  not  share,  but  which  will  operate  to  the  continuous 
damage  of  City  in  an  increasingly  greater  degree  the  more 
financially  lucrative  and  successful  the  enterprise  becomes  to 
the  Giants  and  the  subscription  television  company.   By 
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continuing  such  television  the  Giants'  organization  will 
obviously  not  be  using  their  best  efforts  to  insure  the  niaximuni 
attendance  by  the  public  at  the  Stadium,  and  such  conduct  would 
constitute  a  material  breach  of  the  obligation  assumed  bj' 
National  Exhibition  Company  under  the  arrangements  and  covenants 
set  forth  in  its  1958  agreements. 

The  position  has  been  advanced  that  City  will  not  be 
damaged  and  will  not  suffer  financial  loss  bec?.use  of  the  17, 
license  fee  imposed  upon  local  television  receipts  under  existing 
State  law.    It  should  be  sufficient  to  state  that  such  an  argu- 
ment is  both  legally  and  morally  erroneous,  it  being  tantamount 
to  the  untenable  assertion  that  the  clear  obligation  to  pay  a 
franchise  tax  fixed  in  accordance  with  the  provisions  of  State 
law  is  in  lieu  of  and  displaces  equally  clear  legal  premises 
made  in  support  of  a  public  improvement  as  part  of  a  contract 
arrangement  to  finance  said  improvement. 

It  is  my  recommendation,  therefore,  that  negotiations 
be  commenced  to  the  end  that  the  common  interests  of  National 
Exhibition  Company,  San  Francisco  Stadium,  Inc.,  the  holders 
of  Stadium,  Inc.'s  bends  and  the  City  and  County  of  San  Francisco 
in  Candlestick  Park  be  protected  and  advanced.   The  Giants  have 
the  undoubted  right  under  the  lease  agreement  to  enter  into 
arrangements  to  transmit  home  games  by  arrangements  with  the  TV 
industry.   However,  the  Giants  also  have  the  undoubted  obligation 
to  see  that  covenants  under  the  lease  are  not  breached  by  the 
execution  of  such  arrangements,  and  that  San  Francisco  taxpayers 
will  not  thereby  be  made  to  assume  additional  financial  obliga- 
tions in  connection  with  the  financing,  acquisition  and  main- 
tenance of  Candlestick  Park. 

Further,  in  the  event  such  negotiations  cannot  be 
successfully  concluded,  it  is  my  opinion  that  if  and  when  it  is 
ascertained  that  televising  of  Giants'  home  games  has  had  an 
adverse  effect  on  attendance  and  parking  at  the  Stadium,  as 
demonstrated  by  a  decrease  in  attendance  below  the  level  estab- 
lished during  the  previous  three-year  period,  a  material  breach 
of  the  covenant  in  the  agreement  with  Stadium,  Inc.  will  have 
occurred. 

It  is  my  recommendation  that  upon  the  occurrence  of 
such  breach  appropriate  legal  action  be  initiated  to  recover  all 
damages  suffered  to  date  and  to  prevent  further  and  irreparable 
damage  that  might  result  by  reason  of  said  breach. 

You  are  advised  accordingly. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

JC 
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Mr.  James  P.  Lang,  General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 

Re:   Use  of  Recreation  and  Park  Senior  Centers 
for  Religious  and  Political  Discussions 
by  Groups  of  Senior  Citizens  Attending 
the  Centers 

Dear  Mr.  Lang: 

You  have  requested  the  opinion  of  this  office  regarding 
the  validity  of  an  existing  rule  of  the  Recreation  and  Park  Depart- 
ment forbidding  the  discussion  of  politics  and  religion  during 
informal  discussion  group  meetings  which  are  conducted  by  and  for 
the  benefit  of  senior  citizens  who  are  participants  in  the  activities 
of  the  Senior  Citizens  Centers. 

In  responding  to  your  request  I  believe  it  would  be  helpful 
to  discuss  the  validity  of  the  r^ale  which  you  have  presented  and 
also  the  proper  scope  of  future  departmental  regulations  concerning 
jthis  subject. 

1.  Validity  of  regulations  precluding  discussion 
of  politics  or  religion  during  informal  group 
discussions. 

It  is  my  opinion  that  once  the  Recreation  and  Park  Depart- 
ment has  determined  that  the  scheduling  of  informal  general 
discussion  groups  Is   a  proper  part  of  the  program  of  Senior  Citizens 
Centers  it  may  not  restrict  the  forum  of  free  speech  which  it  is 
providing  so  as  to  single  out  and  preclude  discussion  on  politics 
or  religion  conducted  on  an  informal  basis  by  the  senior  citizens 
who  are  participating  in  the  activities  of  the  centers.   In  view  of 
certain  court  decisions  decided  under  the  Civic  Center  Act  of  the 
State  of  California  (Education  Code,  Sections  16551  through  16556), 
such  a  regulation  would  undoubtedly  be  held  invalid  as  an  abridgement 
of  the  guarantees  of  free  speech  of  the  state  and  federal  constitu- 
Itions . 


j 
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Thus  in  the  leading  case  of  Danskin  v,  San  Diego  Unified 
School  District,  28  Cal„  2d  536,  decided  by  the  California  Supreme 
Court  in  1946,  the  court,  in  invalidating  a  former  requirement  of 
the  Civic  Cencer  Act  that  a  group  seeking  to  use  a  school  auditorium 
must  present  a  so-called  "non subversive  affidavit"  made  the  following 
relevant  observations: 

"Freedom  of  speech  and  of  peaceable  assembly  are 
protected  by  the  First  Amendment  of  the  Constitution 
of  the  United  States  against  infringement  by  Congress. 
They  are  likewise  protected  by  the  Fourteenth  Amendment 
against  infringement  by  state  legislatures.   (Thomas  v. 
Collins,  323  U.S.  516,  530  [65  S.Ct.  315,  89  L.Ed.  430]; 
De  Jonge  v.  Oregon,  299  U.S.  353,  364  [57  S.Ct.  255, 
81  LoEd.  278] .)  *  *  * 

•'The  state  is  under  no  duty  to  make  school  buildings 
available  for  public  meetings.   (See  86  AoL.R.  1195,  47 
Am.  Jur.  344.)   If  it  elects  to  do  so,  however,  it 
cannot  arbitrarily  prevent  any  members  of  the  public 
from  holding  such  meetings.   (Citing  cases.)   Nor  can 
it  make  the  privilege  of  holding  them  dependent  on 
conditions  that  would  deprive  any  members  of  the  public 
of  their  constitutional  rights.  A  state  is  without 
power  to  impose  an  unconstitutional  requirement  as  a 
condition  for  granting  a  privilege  even  though  the 
privilege  is  the  use  of  state  property.  *  *  *" 

I  recognize  that  under  the  provisions  of  Section  42.2 
of  the  Charter  the  use  of  the  facilities  of  the  Recreation  and 
Park  Department  is  limited  to  "recreational  purposes"  and  that  it 
lis  the  duty  of  the  Recreation  and  Park  Department  to  assure  the 
recreational  use  of  its  facilities  for  the  public.   However,  as 
you  have  pointed  out  in  your  letter,  those  wishing  to  conduct 
discussion  groups  and  cover  the  topics  of  politics  and  religion 
are  "pleasant,  intelligent,  retired  individuals"  and  apparently 
are  not  such  persons  who  are  likely  to  be  drawn  into  serious 
disorder  as  a  result  of  their  discussions.   Based  upon  these 
considerations,  I  feel  that  posBible  dangers  to  the  recreational 
environment  which  might  accrue  from  such  discnssious  do  not  pose 
the  imminent  danger  of  serious  evil  which  is  required  under  court 
decisions  to  justify  the  regulation  of  constitutionally  protected 
free  speech.   (Also,  see  Government  Code  Section  8402,  supporting 
in  part  this  conclusion  as  to  certain  topics  of  public  concern, 
Opinion  No.  1401  of  the  City  Attorney's  office,  issued  December  3, 
1959,  which  is  relevant  in  part;  American  Civil  Liberties  Union  v. 
Board  of  Education,  55  Cal.  2d  167;  and  Goodman  v.  Board  of  Education. 
Z^'C . A c  2d  731.) 


s 


LETTER  NC.  64-15 


M-r.  James  P.  Lang  -3-  August  6,  1964 

It      Scope  for  permissible  regulations 

As  has  been  previously  discussed,  the  duty  rests  with  the 
Recreation  and  Park  Department  to  assure  the  recreational  use  of  its 
facilities  as  required  under  Section  42,2  of  the  Charter,   Necessar- 
ily, the  Department  has  the  right  to  conduct  a  program  of  such 
activities  as  it  deems  would  best  accomplish  the  mandate  of  the 
Charter  provisions.  While  I  have  concluded  that  constitutional 
:  guarantees  prohibit  the  Department  from  excluding  from  the 
activities  of  existing  discussion  groups  discussions  of  politics 
and  religion,  the  Department  has  the  power  consistently  with  its 
duty  to  preserve  the  recreational  purposes  for  which  senior  citizens 
centers  are  founded,  to  determine  the  extent  to  which  such  discus- 
sion groups  are  to  be  created  and  maintained  as  part  of  the 
Department's  overall  recreational  program. 

The  Recreation  and  Park  Department  possesses  Lroad  regula- 
tory powers  which  may  be  exercised  consistently  with  the  first  part 
of  this  opinion,  i.e,,  without  abridging  the  right  of  existing 
Idiscussion  groups  to  conduct  discussions  of  politics  and  religion, 
among  other  subjects.   (See  Payroll  Guar-  Assn^  v.  Board  of  Education, 
27  C.  2d  197,  and  American  Civil  Liberties  Union  v.  Board  of  Educa- 
tion, 59  C.  2d  203,) 

The  following  guidelines  are  suggested  for  any  regulations 
which  may  be  desired  to  implement  the  Department's  policy  regarding 
the  recreational  use  of  senior  citizens  centers  and  other  such 
facilities. 

1.  The  Department  has  the  discretion  to  determine  to 
what  extent,  if  at  all,  scheduled  discussion  groups  by  senior 
citizens  may  be  conducted,  in  connection  with  its  formulation  of 
the  overall  recreational  program  to  be  carried  out  at  senior 
citizere  centers.   If  such  discussion  groups  are  to  be  conducted  on 
a  formal  basis  as  distinguished  from  informal  group  sessions,  the 
Department  retains  proper  regulatory  power  to  prevent  any  person  or 
persons  who  are  attending  such  discussions  from  introducing  subjects 
that  are  extraneous  to  a  regularly  previously  scheduled  discusflon 
topic.  For  example,  if  a  discussion  were  to  be  held  upon  the 
subject  of  "gardening,"  the  Department  may  properly  prevent  persons 
who  wish  to  discuss  "politics"  from  intruding  such  a  topic  into  the 
regularly- scheduled  discussion  program  so  as  to  interfere  with  the 
conduct  of  such  program. 

2.  In  so  far  as  groups  of  senior  citizens  are  allowed  to 
meet  among  themselves  and  conduct  informal  discussions  on  topics  of 

'Itheir  own  choosing,  the  Department  may  not  preclude  the  selection  of 
"polities'  or  "religion"  among  the  range  of  topics  available  for 

idiscussion. 

I 
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3.  The  Department  may  promulgate  and  enforce  such  rules 
against  misconducc,  crimes  or  breach   of  the  peace  as  will  preserve 
the  safety  and  well  being  of  participants  in  the  activities  of 
senior  citizens  centers,  and  preserve  the  recreational  function  of 
such  facilities.   For  example,  the  Department  is  properly  allowed 

to  prevent  by  such  regulations  as  may  be  necessary,  violations  of 
its  rules  or  other  offenses  against  peace  and  order,  i.e.,  violation 
of  laws  against  libel  and  slander,  obsenity  and  other  forms  of 
anti- social  conduct. 

4.  The  Department  may,  as  long  as  it  does  not  abrogate 
free  speech  guarantees,  require  advance  information  as  to  the 
activities  of  any  such  discussion  groups  as  will  enable  it  to 
prevent  any  violations  of  law  or  breach   of  its  rules  governing 
the  proper  operation  and  recreational  use  of  senior  citizens  centers. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


LETTER  NO.  64-16 


August  18,  1964 


Mr.  Philip  P.  Engler 
Acting  Clerk  of  the  Board 

of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Legality  of  Use  Of  Airspace  Over  City 

Parking  Lots  By  Non-Profit  Corporations 
Or  3y  Private  Developers 

Dear  Mr.  Engler: 

This  refers  to  your  letter  of  July  27,  1964  in  which 
you  request,  pursuant  to  the  direction  of  Supervisor  Tinney,  my 
opinion  on  the  legality  of  the  possible  use  of  air  rights  over 
City  Parking  Lots  by  non-profit  corporations  or  by  private 
developers . 

Prior  to  1963  provisions  of  the  Civil  Code  sections 
caused  some  uncertainty  as  to  whether  airspace  separated  from 
the  solid  earth  was  to  be  considered  real  property  under  California 
law  when  Section  659  defined  land  as  "the  solid  material  of  tho 
earth"  and  Section  658  defined  real  property  as  "land;  that 
which  is  affixed  to  land;  that  which  is  incidental  or  appurtenant 
to  land;  that  which  is  immovable  by  law."  Various  changes  in 
existing  code  provisions  as  well  as  additions  thereto  were  enact- 
ed by  the  State  Legislature  in  1963  to  govern  various  legal 
aspects  relating  to  condominiums  (Cal.  Stats.  1963  ch.  860). 
As  a  part  of  this  statute,  Section  659  of  the  Civil  Code  was 
amended  and  now  reads  as  follows: 

"Land  is  the  material  of  the  earth,  whatever  may 
be  the  ingredients  of  which  it  is  composed,  whether 
soil,  rock,  or  other  substance,  and  includes  free  or 
occupied  space  for  an  indefin i te  distance  upwards  as 


use  of  airspace  im 
aix:space  granted .  _ by  ^y..  - 
p ro vi sions  added  in  1963.) 
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Since  Section  659  now  specifically  provides  that  airspace 
is  included  within  the  definition  of  land  the  laws  which  govern 
sales,  lease  or  other  disposition  of  real  property  apply  to  airspace 

It  v;ill  be  necessary  to  examine  the  terras  of  any  lease 
under  which  a  parking  operation  is  conducted,  and  ail  other  per- 
tj.nent  conditions  and  circumstances  which  may  exist  before  the 
legality  of  any  plan  for  separate  use  of  airspace  can  be  ascertainec 
with  reference  to  any  particular  parking  lot.   Subject  to  the  fore- 
going, and  to  a  specific  review  of  each  separate  case,  it  is  my 
opinion  that  as  a  general  principle  separate  use  of  airspace  above 
a  parking  lot  can  be  granted  to  non-profit  corporations  or  private 
developers  under  the  limitations  prescribed  by  the  City  Charter 
provisions  (Sections  92  and  93)  governing  the  sale  or  lease  of 
City-owned  real  property. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

RJH 

NSW 
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Through  Mr.  Sherman  P.  Duckel 
Chief  Administrative  Officer 

Mr.  S.  M.  Tatarian 

Director  of  Public  Works 

260  City  Hall 

San  Francisco,  California  94102 


Re:  Permit  for  Street  Openings  for 
Conduit  Installation  for  Pay  TV 


Dear  Mr.  Tatarian: 


I  am  in  receipt  of  your  letter  of  July  23,  1964  to 
which  was  attached  a  copy  of  a  letter  dated  July  8,  1964  from 
Enterprise  Electric  Works  requesting  permission  to  open 
Argonaut  Avenue  for  the  purpose  of  laying  a  1-inch  conduit 
across  the  street  for  the  installation  of  Pay  TV,  and  wherein 
you  have  asked  to  be  advised  (1)  what  action  the  Department  of 
Public  Works  is  authorized  to  take  with  respect  to  this  and 
similar  requests  under  the  provisions  of  the  recently-enacted 
State  legislation  concerning  Pay  TV;  and  (2)  whether  the  provi- 
sions of  Article  8  of  the  San  Francisco  Public  Works  Code  are 
applicable  in  this  case. 

Subsequent  to  your  letter,  I  was  advised  by  Mr,  James 
Young,  Vice  President  of  Enterprise  Electric  Works,  that  the 
ultimate  use  of  the  conduit  will  not  be  for  the  installation  of 
Pay  TV  as  indicated  in  its  letter  of  June  8,  1964,  but  rather 
the  ultimate  use  will  be  for  the  installation  of  a  community 
antenna  system. 

The  recently  enacted  State  legislation  concerning  Pay 
TV  to  which  you  refer  in  your  letter  is  now  Part  15  (commencing 
with  Section  34001)  to  Division  2  of  the  Revenue  and  Taxation 
Code  relating  to  Subscription  TV,  and  was  enacted  by  the  Legis- 
lature at  the  First  Extraordinary  Session  of  July,  1963.   The 
statute  authorizes  occupancy  and  use  of  the  public  streets  by  a 
subscription  television  corporation  for  purposes  of  providing 
closed  circuit  television  to  subscribers.   The  statute,  however. 
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expressly  provides  that  the  provisions  thereof  shall  not  be 
applicable  to  community  antenna  or  booster  systems.  Accordingly, 
community  antenna  or  booster  systems  are  not  clothed  with  statu- 
tory authority  to  occupy  and  use  public  streets,  and  in  that 
respect  remain  fully  subject  to  local  control  and  regulation. 

In  the  case  of  the  application  by  Enterprise  Electric 
Works  now  pending  before  you  and  similar  requests,  you  are 
advised  in  answer  to  your  inquiries  (1)  that,  prior  to  any 
action  by  the  Department  of  Public  Works,  an  application  must 
first  be  made  to  the  Board  of  Supervisors  for  a  revocable  permit 
or  franchise  to  occupy  the  street  for  the  purpose  indicated;  and 
(2)  if  such  a  permit  or  franchise  is  granted,  that  application 
must  thereafter  be  made  to  the  Department  of  Public  Works  for 
an  excavation  permit  pursuant  to  Article  8  of  the  Public  Works 
Code,  the  provisions  of  which  are  fully  applicable  in  this  case 
for  the  reason  hereinbefore  mentioned. 

With  respect  to  your  first  question,  in  reviewing  the 
recently  enacted  State  legislation  I  have  noted  what  might  pos- 
sibly be  construed  to  be  a  legal  defect  therein  which,  in  tuirn, 
might  have  some  bearing  on  the  legal  authority  of  a  subscription 
television  corporation  to  occupy  the  streets.   In  the  event  that 
permission  is  sought  by  a  subscription  television  corporation  to 
open  and  occupy  the  streets  pursuant  to  legal  authority  granted 
by  the  statute,  the  matter  should  be  fully  explored  by  this 
office  prior  to  your  taking  action  upon  such  an  application. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 

JC 


LETTER  NO.  64-18 


August  25,  1964 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 


Subject:  Use  of  public  streets  under 

revocable  permit;  right  or  duty 
of  Board  of  Supervisors  to 
require  payment  therefor 


Dear  Mr.  Dolan: 


This  is  in  response  to  your  inquiry  of  January  28, 
1964,  wherein  you  request  my  advice  as  to  whether  or  not  the 
Board  of  Supervisors  has  the  right  or  duty  to  require  payment 
in  the  form  of  rent  or  otherwise  from  holders  of  revocable 
permits,  either  issued  in  the  past  or  to  be  issued  in  the  future, 
to  occupy  a  portion  of  a  public  street  in  connection  with  income- 
producing  business  of  the  permittee. 

Section  24  of  the  Charter  provides  for  the  regulation 
of  "the  issuance  and  revocation  of  licenses  and  permits  for  the 
use  of,  obstruction  of  or  encroachment  on  public  streets  and 
places,  exclusive  of  the  granting  of  franchises  governed  by 
other  provisions  of  this  charter." 

This  section  does  not  impose  a  mandatory  duty  on  the 
Board  to  require  payments  in  the  form  of  rent  or  otheirwise  from 
the  holders  of  street  use  permits  such  as  described  in  your 
letter.   However,  with  regard  to  the  right  ot  the  Board  to  re- 
quire payment  from  holders  of  such  permits,  it  is  the  generally 
accepted  rule  that,  in  the  granting  of  permission  by  revocable 
permit  to  use  a  portion  of  its  streets  for  private  purposes, 
the  municipality  may  attach  to  its  grant  reasonable  conditions 
of  uniform  operation.   (25  Cal.  Jur.  2d  65.)   It  may  require, 
for  example,  that  the  applicant  make  a  deposit  to  cover  the  cost 
of  inspection  and  of  restoring  the  street  to  its  original  con- 
dition.  (In  re  Keppelmann .  166  Cal.  770.)   In  my  opinion,  a 
requirement  that  the  holders  of  such  permits  be  required  to  pay 
the  City  for  the  use  of  a  portion  of  a  public  street  is  a  rea- 
sonable condition  to  attach  thereto  and  accordingly  the  Board 
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has  the  right  to  require  pajnnent  in  the  form  of  rent  or  other- 
wise from  holders  of  revocable  permits  to  occupy  a  portion  of 
a  public  street  in  connection  with  income -producing  business  of 
the  permittee.  However,  this  right  of  the  Board  is,  as  stated 
in  the  general  rule  cited  hereinabove,  conditioned  upon  uni- 
formity of  operation  in  its  application  to  all  who  would  be  sub- 
ject thereto. 

You  are,  therefore,  advised  that  the  Board  has  no  duty 
to  require  payment  from  holders  of  revocable  permits  to  occupy 
a  portion  of  City  streets  but  the  Board  has  the  right  to  require 
pajnuent  from  holders  of  such  permits  provided  that  such  a  condi- 
tion is  applied  uniformly  to  all  permit  holders  of  the  same 
class,  including  both  those  holders  issued  permits  in  the  past 
and  those  to  be  issued  permits  in  the  future. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 

JJS 


LETTER  NO.  64-19 


September  25,  1964 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Child  Care  Center  Employees;  Prior 

Service  Credit  Under  Retirement  System 
(Your  File  No.  305-63) 

Dear  Sir: 

Your  File  No.  305-63  is  a  proposed  ordinance  which 
would  amend  the  San  Francisco  Administrative  Code  so  as  to  grant 
prior  service  credit  under  the  San  Francisco  City  and  County 
Employees '  Retirement  System  to  employees  in  the  Child  Care 
Centers  for  service  rendered  by  them  prior  to  July  1,  1955. 

As  you  know,  at  the  time  the  Child  Care  Centers  were 
authorized  pursuant  to  provisions  of  the  Education  Code,  Sec. 
16626  of  that  Code  also  provided  that  no  employee  in  a  Child 
Care  Center  was  deemed  to  be  employed  in  a  status  requisite  for 
membership  in  a  district  retirement  system.  Pursuant  to  this 
provision,  persons  employed  in  the  Child  Care  Centers  established 
by  the  San  Francisco  Unified  School  District  were  excluded  from 
membership  in  our  Retirement  System.   Were  it  not  for  such  ex- 
clusion, such  persons  would  have  been  permitted  to  become  members 
of  our  Retirement  System  under  the  provisions  of  Section  165.2(A) 
of  the  Charter,  and  Sections  16.29(e),  (f) ,  (k)  and  16.42(a), 
(b) ,  (c)  of  the  San  Francisco  Administrative  Code. 

Effective  July  1,  1955,  the  Education  Code  was  amended 
to  remove  the  prohibition  against  employees  in  Child  Care  Centers 
becoming  members  of  any  retirement  system  in  which  their  school 
district  participates.   In  addition,  effective  July  1,  1955, 
Section  16627  was  added  to  the  Education  Code,  providing,  in 
part,  as  follows: 

"Any  city,  county,  or  city  and  county  charter  provi- 
sion to  the  contrary  notwithstanding,  each  person  employed 
by  a  school  district  on  the  date  this  section  becomes 
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operative  who  was  theretofore  excluded,  solely  by  reason 
of  the  provisions  of  Section  [16626]  in  effect  prior  to 
that  date,  from  membership  in  any  retirement  system  in 
which  the  district  participates  or  to  which  it  contri- 
butes for  the  purpose  of  providing  retirement  rights  and 
benefits  for  employees  of  the  district  not  employed  in 
a  status  requisite  for  membership  in  the  State  Teachers' 
Retirement  System,  shall  become  a  member  of  the  retire- 
ment system  from  which  he  was  so  excluded,  on  the  date 
this  section  becomes  operative  ..."  (Emphasis  added.) 

Pursuant  to  the  foregoing  provision,  persons  employed  in  San 
Francisco  Child  Care  Centers  became  members  of  our  Retirement 
System  immediately  upon  the  effective  date  of  this  legislation. 

In  its  present  form,  the  proposed  ordinance  would  grant 
prior  service  credit  to  all  employees  in  Child  Care  Centers,  in- 
cluding non-teaching  employees.   However,  in  conformity  with  the 
purpose  and  provisions  of  Section  16627  as  presently  in  effect, 
such  credit  would  be  granted  only  to  those  employees  who  were 
excluded  from  membership  in  our  Retirement  System  solely  because 
of  the  provisions  of  Section  16626.   It  must  be  notea  tnat  part- 
time  employees  are  specifically  excluded  from  membership  by  the 
provisions  of  Section  16.43(f)  of  the  San  Francisco  Administra- 
tive Code. 

You  have  requested  my  advice  with  respect  to  various 
suggested  amendments  to  the  proposed  ordinance,  as  follows: 

1.  You  have  requested,  initially,  that  the  proposed 
ordinance  be  amended  to  include  all  non-teaching  employees  with- 
in the  provisions  of  the  proposed  legislation.   Please  be 
advised  that,  as  presently  drafted,  the  amendment  would  encompass 
all  employees  in  Child  Care  Centers,  whether  teaching  or  non- 
teaching. 

2,  You  have  requested  further  that  the  proposed  ordi- 
nance be  amended  to  provide  prior  service  credit  to  employees 

in  Child  Care  Centers  for  all  seirvice  rendered  in  such  Centers, 
whether  on  a  full-time  or  part-time  basis.   As  presently  drafted, 
the  proposed  ordinance  would  only  grant  such  credit  for  all 
service  rendered  on  a  full-time  basis.   However,  as  mentioned 
above,  employees  rendering  service  on  a  part-time  basis  are 
specifically  excluded  from  membership  in  the  Retirement  System 
by  the  provisions  of  Section  16.43(f)  of  the  ^Administrative 
Code.   Consequently,  employees  who  were  rendering  service  m 
Child  Care  Centers  prior  to  July  1,  1955,  on  a  part-time  basis 
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were  excluded  from  our  Retirement  System  not  solely  because  of 
the  provisions  of  Section  16626  of  the  Education  Code,  but  also 
because  of  the  provisions  of  Section  16.43(f)  of  the  Administra- 
tive Code.   Such  part-time  employees  would  not  be  included  within 
the  proposed  ordinance  as  presently  drafted. 

The  Board  of  Supervisors  may  grant  by  ordinance  (by  a 
three-fourths  vote  of  all  its  members)  prior  service  credit  for 
part-time  service  rendered  before  actual  entry  of  the  member 
into  the  Retirement  System.   (Charter,  Sec.  165.2;  see  Opinion 
No.  916,  dated  December  27,  1954.)   In  order  to  grant  prior 
service  credit  for  part-time  service  rendered  in  Child  Care 
Centers  prior  to  July  1,  1955,  Section  16.29-15.9  of  the  proposed 
ordinance  should  be  amended  to  provide  as  follows : 

"Prior  service  as  applied  to  persons  who  are 
members  under  section  165  of  the  Charter  shall  mean 
service  rendered  by  them  prior  to  July  1,  1955,  as 
employees  in  the  Child  Care  Centers." 

When  thus  amended.  Section  16.29-15.9  will  grant  prior  service 
credit  to  all  employees  in  Child  Care  Centers,  whether  teaching 
or  non-teaching  employees,  for  service  rendered  by  them  in  such 
Centers  prior  to  July  1,  1955,  whether  such  service  was  rendered 
on  a  full-time  or  part-time  basis.   Such  an  amendment,  of  course, 
must  be  approved  by  at  least  nine  members  of  the  Board  of  Super- 
visors. 

3.   You  have  also  requested  my  opinion  as  to  whether 
the  Board  of  Supervisors  may  legally  grant  such  prior  service 
credit  to  Child  Care  Center  employees  who  will  have  retired  prior 
to  the  effective  date  of  the  proposed  ordinance.   The  authority 
of  the  Board  of  Supervisors  to  grant  prior  service  credit  to  mem- 
bers of  the  Retirement  System  under  Section  165.2  is  set  forth 
therein  as  follows : 

"(G)  The  following  time  and  service  shall  be  included 
in  the  computation  of  the  service  to  be  credited  to  a 
member  for  the  purpose  of  determining  whether  such  member 
qualifies  for  retirement  and  calculating  benefits: 

"(1)  .... 
"(2)  .... 

"(3)  .... 

"(4)   Prior  service  determined  and  credited  as  prescribed 
by  the  board  of  supervisors  for  persons  who  are  members 
under  Section  165. 
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Insofar  as  membership  in  the  Retirement  System  is  con- 
cerned. Section  165  of  the  Charter  provides  as  follows: 

"Officers  and  employees  of  the  city  and  county, 
except  members  of  the  police  and  the  fire  departments, 
shall  become  members  of  the  retirement  system  subject 
only  to  the  following  provisions,  in  addition  to  the 
provisions  contained  in  sections  158  to  164,  of  this 
charter,  both  inclusive. 

"(a)   The  system  shall  be  applied  to  such  offices, 
departments,  bureaus,  or  classes  of  employees  of  the 
city  and  county,  including  teachers  in  the  San  Francisco 
school  department,  as  the  board  of  supervisors  shall  de- 
termine .  .  . " 

Section  16.46  of  the  San  Francisco  Administrative  Code 
(Section  226,  Article  3,  Part  I  of  the  San  Francisco  Municipal 
Code)  provides  as  follows : 

"When  membership  ceases. 

"Should  the  city  service  of  any  member,  in  any 
period  of  ten  consecutive  years,  amount  to  less  than 
five  years,  or  should  he  die  or  be  retired,  or  should 
he  be  paid  more  than  one-quarter  of  his  accumulated 
normal  contribution,  or  if  he  be  a  member  who  does  not 
contribute  as  provided  in  section  16.50  of  this  Code, 
should  he  resign  or  be  discharged,  he  shall  thereupon 
cease  to  be  a  member."  (Emphasis  added.) 

Under  present  ordinance  provisions  relating  to  the  Retirement 
System,  an  employee  who  retires  thereupon  ceases  to  be  a  member 
of  the  Retirement  System.   Upon  retirement,  such  person  would 
commence  to  receive  a  retirement  allowance  from  the  Retirement 
System  and  would  then  be  a  beneficiary  of  the  System.   (Adminis- 
trative Code,  Sec.  16.29(c);  S.F.  Municipal  Code,  Part  I,  Art.  3, 
Sec.  200(c).) 

It  should  be  noted  that  this  distinction  between  a 
"member"  of  the  Retirement  System  and  a  "beneficiary"  of  the  Re- 
tirement System  has  been  recognized  since  the  inception  of  the 
System,  and  has  been  incorporated  into  other  provisions  of  the 
Charter.   For  example,  although  Section  172.1  provides  that  the 
members  of  the  Health  Service  System  shall  consist  of  all  em- 
ployees who  are  "members  of  the  retirement  system,"  a  separate 
provision  is  made  in  Section  172.1.6  for  the  inclusion  in  the 
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Health  Service  System  of  "retired  city  and  cotinty  employees'' 
and  "teachers  and  other  employees  of  the  San  Francisco  Unified 
School  District  retired  under  the  San  Francisco  City  and  County 
Employees'  Retirement  System." 

Therefore,  the  granting  by  ordinance  of  prior  service 
credit  to  retired  employees  of  the  Child  Care  Centers  is  not 
presently  authorized,  as  such  retired  employees  cannot  be  con- 
sidered as  "members  of  the  retirement  system"  as  that  phrase  is 
used  in  Section  165  of  the  Charter.   (See  Opinion  No.  471,  dated 
December  4,  1951.) 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 

DJG/JJS 


«: 
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Mr.  0.  L.  Moore 

General  Manager,  Hetch  Hetchy 

Water  Supply,  Power  and 

Utilities  Engineering  Bureau 
425  Mason  Street 
San  Francisco  1,  California 

Subject:   San  Francisco  International  Airport 
Building  Permits  and  Inspection 
Jurisdiction  --  Other  Cities 

Dear  Mr.  Moore: 

This  will  acknowledge  receipt  of  your  letter  of  August  9, 
1964,  wherein  you  ask  for  advice  on  the  following: 

1.  Does  the  City  of  South  San  Francisco,  San  Bruno, 
Millbrae  or  Burlingame  have  jurisdiction  over 
construction  performed  within  their  respective 
city  limits  at  San  Francisco  International  Air- 
port by  the  City  and  County  of  San  Francisco? 

2.  Does  the  City  of  South  San  Francisco,  San  Bruno, 
Millbrae  or  Burlingame  have  jurisdiction  over 
construction  performed  within  their  respective 
city  limits  at  San  Francisco  International  Air- 
port by  tenants  of  the  City  and  County  of  San 
Francisco? 

3.  If  the  answer  to  either  of  the  above  questions 
is  positive,  what  steps,  if  any,  can  be  taken  to 
transfer  authority  to  the  City  and  County  of  San 
Francisco,  so  that  the  entire  airport  construction 
program  can  be  administered  by  one  agency  under 
one  set  of  regulations? 

The  above  questions  are  similar  to  those  addressed  to  this 
office  by  you  on  April  9,  1963,  as  to  the  jurisdiction  of  San  Mateo 
County  to  inspect  construction  at  San  Francisco  International  air- 
port.  As  you  are  aware,  the  San  Mateo  District  Attorney  in  Opinion 
No.  63-24,  dated  March  19,  1963,  disclaimed  jurisdiction  to  inspect 
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construction  at  San  Francisco  International  Airport.  The  basis  for 
his  opinion  was  primarily  founded  upon  rulings  of  the  Attorney  Gen- 
eral of  California. 

The  Attorney  General  in  40  GAG  243,  December  11,  1962, 
decided  the  following  questions: 

1.  Is  city- owned  property  situated  in  an  unincorporated 
area,  whether  used  for  governmental  or  proprietary  purposes,  exempt 
from  zoning,  building  and  other  ordinances  of  the  county? 

2.  Is  county-owned  property  situated  in  a  city,  whether 
used  for  governmental  or  proprietary  purposes,  exempt  from  ordinances 
of  the  city? 

3.  Is  city-owned  property  situated  in  another  city  or  a 
district,  whether  used  for  governmental  or  proprietary  purposes, 
exempt  from  the  ordinances  of  the  city  or  district? 

4.  Is  county- owned  property  situated  in  another  county  or 
district,  whether  used  for  governmental  or  proprietary  purposes, 
exempt  from  the  ordinances  of  the  other  county  or  the  district? 


I 


The  Attorney  General  concluded: 

"Cities  and  counties  are  mutually  exempt  from  each 
other's  building  and  zoning  ordinances,  whether  they  are 
acting  in  a  governmental  or  proprietary  capacity.   This 
exemption  is  to  be  implied  from  an  analysis  of  sections 
53090  through  53095  of  the  Government  Code.   As  to  'other 
ordinances'  [question  1  above]  it  is  impossible  to  give 
any  categorical  answers.   Each  situation  would  have  to  be 
individually  examined  and  determined  upon  its  particular 
facts." 

This  office  supports  and  is  in  accord  with  the  conclusions 
of  the  Attorney  General. 

In  County  of  Los  Angeles  vs.  City  of  Los  Angeles  (1963), 
28  Cal.  Rept.  32,  it  was  held  the  county  was  not  bound  to  comply 
with  the  city's  building  and  zoning  ordinances  in  the  construction 
of  buildings  on  county  lands  within  the  city. 

You  are  advised  that: 

1.   The  City  of  South  San  Francisco,  San  Bruno,  Millbrae 
or  Burlingame  do  not  have  iurisdiction  over  construction  at  the 
San  Francisco  International  Airport  performed  by  the  City  and  County 
of  San  Francisco. 
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2.   It  is  my  opinion,  based  on  the  above  authorities,  that 
the  tenants  of  the  City  and  County  of  San  Francisco  performing  con- 
struction work  at  the  San  Francisco  International  Airport  are  exempt 
from  the  jurisdiction  of  the  City  of  South  San  Francisco,  San  Bruno, 
Mi librae  and  Burlingame. 


Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 


By 


WILLIAM  F.  BOURNE 
Public  Utilities  Counsel 


FJN 
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The  Honorable  John  F.  Shelley 

Mayor  of  San  Francisco 

200  City  Hall 

San  Francisco,  California 

Re:   Award  of  Medal  or  Plaque  for  Outstanding  Deeds 
by  Citizens;  Power  of  City  and  County  to  Grant 

Dear  Mayor  Shelley: 

This  is  in  answer  to  you  inquiry  concerning  the 
possible  violation  of  California  Government  Code  Section  26206 
by  a  resolution  providing  for  the  establishment  of  a  citizens' 
award  for  persons  performing  outstanding  deeds  of  public  benefit. 
1  understand  that  the  award  would  be  a  medal  or  plaque. 

I  am  of  the  opinion  that  such  a  resolution  and  con- 
sequent program  of  awards  to  be  given  to  persons  perfoinning 
outstanding  deeds  of  benefit  to  the  City  and  County  of  San 
Francisco  or  the  people  of  San  Francisco  would  not  violate 
Section  26206  of  the  Government  Code  because  it  would  involve 
a  purely  municipal  affair.    In  respect  to  purely  municipal 
matters  San  Francisco,  a  chartered  city  and  county,  is  not 
governed  by  provisions  of  state  statutes. 

Such  legislation  as  you  propose  would  be  a  legitimate 
municipal  activity  in  a  purely  local  field  designed  not  only  to 
be  a  tangible  expression  of  the  City's  recognition  of  and  grati- 
tude for  the  selfless  devotion  of  the  recipient  to  his  city  and 
his  fellow  San  Franciscans  but,  and  perhaps  more  importantly,  to 
inspire  and  stimulate  emulation  on  the  part  of  other  citizens 
with  resultant  further  benefit  to  the  public  of  San  Francisco. 

Very  truly  yours, 


THOmS  M.  O'CONNOR 
City  Attorney 
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Mr.  Harry  D.  Ross 

Controller 

109  City  Hall 

San  Francisco,  California  94102 

Re:   Legal  responsibility  for  injuries  to  persons 
or  damage  to  property  resulting  from  the  use 
of  State  Highways  in  the  City  and  County  of 
San  Francisco  and  liabilities  which  may  arise 
from  manual  or  mechanical  traffic  controls 

Dear  Mr.  Ross: 

You  have  requested  my  advice  with  respect  to  the  following: 

"Please  advise  me  what  governmental  body  is 
responsible  for  injuries  and  damages  to  persons  and 
property  resulting  from  the  use  of  State  Highways 
in  the  City  and  County,  including  paralleling  side- 
walks, street  intersection  areas,  cross  walks  and 
the  liabilities  that  may  arise  from  static,  manual 
or  mechanical  traffic  control  or  regulation." 

With  the  exceptions  which  I  shall  hereinafter  discuss,  the 
governmental  body  primarily  responsible  under  your  question  is  the 
State  of  California. 

Assuming  no  fault  on  the  part  of  the  injured,  the  general 
rule  for  determining  which  public  entity  is  liable  for  injuries  and 
damages  resulting  from  a  defective  condition  in  a  public  street, 
highway,  intersection  area,  sidewalk  or  in  traffic  controls  or  signs 
under  the  terms  of  the  Public  Liability  Act,  is  which  public  entity 
has  the  legal  authority  and  duty  to  remedy  the  condition  or  cause  it 
to  be  remedied.   Such  a  rule  of  interpretation  was  announced  by  the 
State  Supreme  Court  in  Gillespie  v.  City  of  Los  Angeles.  36  Cal.  2d 
553,  as  follows: 

"...   If  the  city  had  no  authority  to  remedy 
the  condition  of  the  state  highway  where  the  accident 
occurred  it  cannot  be  liable  under  the  terms  of  the 
Public  Liability  Act  for  failure  to  do  so." 
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The  State  of  California,  through  its  Highway  Commission, 
is  granted  under  Sections  27  and  90  through  94  of  the  Streets  and 
Highway  Code  complete  authority  to  determine  state  highway  routes, 
to  acquire  title  and  controlling  jurisdiction  thereover,  and  to 
construct  and  maintain  the  same  within  its  discretion  and  according 
to  law.  That  includes  the  right,  also,  to  adopt  existing  public 
streets  in  any  city  as  a  part  of  the  state  highway  system  under 
Section  111  of  said  code,  which  reads  as  follows: 

' 'Stat e  highways  passing  through  or  around  cities . 
Whenever  tTie  natural  course  of  a  state  highway  passes 
into  or  through  any  city  and  a  state  highway  route 
through  or  around  such  city  is  not  specifically  described 
by  law,  the  commission  shall  determine  the  location  of 
the  connecting  portion  necessary  to  make  the  state  high- 
way continuous.   Such  location  may  be  either  through  or 
around  such  city,  depending  upon  the  commission's  deter- 
mination as  to  which  location  will  be  of  the  greatest 
benefit  to  through  traffic  upon  such  state  highway. 

"Any  portion  of  any  street  or  highway,  within  the 
limits  of  such  city,  may  be  adopted  by  the  commission  as 
a  part  of  the  state  highway  system  without  compensation 
to  the  city.   (Stats.  1935,  c.  29,  p.  257,  §  111.)" 

Section  204  of  the  same  code  also  provides: 

' 'Departmental  powers  over  state  highways  in  cities . 
The  department  shall  exercise  the  same  powers  and  duties 
with  respect  to  state  highways  within  cities  as  with  re- 
spect to  other  state  highways.    (Added  Stats.  1935,  c. 
642,  p.  1789.)" 

Similar  broad  power  is  vested  in  the  State  regarding  the 
placement  and  maintenance  of  appropriate  traffic  control  signs  and 
signals  with  respect  to  the  highways  under  its  jurisdiction  under 
Section  21350  of  the  State  Vehicle  Code. 

It  follows  then  that  being  vested  with  such  jurisdictional 
right  over  the  state  highway  system  and  over  traffic  controls  oper- 
ated in  connection  therewith,  the  State  of  California  as  a  listed 
public  entity  under  Government  Code  Section  811.2  of  the  1963  Public 
Liability  Act  is,  generally  speaking,  responsible  in  damages  under 
the  terms  of  the  act  to  any  users  thereof  who,  free  from  fault  of 
their  own,  suffer  damages  due  to  dangerous  or  defective  conditions 
thereof.   Exceptions  must  be  noted  as  follows: 
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The  State  Highway  Commission  is  vested  with  broad  power  to 
delegate  certain  of  its  powers  and  to  enter  into  cooperative  agree- 
ments with  other  public  entities  reducing  the  extent  of  the  State's 
responsibility.   Along  that  line.  Section  114  of  the  Streets  and 
Highway  Code  provides  as  follows: 

"Cooperative  agreement  with  city.  When  the  com- 
mission  has  allocated  any  funds  for  the  construction, 
improvement  or  maintenance  of  any  portion  of  a  state 
highway  within  a  city,  the  department  may  enter  into  a 
cooperative  agreement  with  such  city  for  the  performance 
of  any  such  work  by  the  department  or  by  such  city,  or 
for  the  apportionment  of  the  expense  of  such  work  between 
the  department  and  such  city.   (Stats.  1935,  c.  29,  p. 
258,  §  114.)" 

Also,  Section  112  of  said  code  dealing  with  highway  grades. 
Section  113  thereof  dealing  with  the  city's  right  to  share  in  the 
construction,  improvement  or  maintenance  of  state  highways.  Section 
116  thereof  dealing  with  delegation  of  powers,  Section  117  thereof 
dealing  with  special  permits,  and  Section  21351  of  the  Vehicle  Code 
dealing  with  local  authority  respecting  traffic  control  devices, 
all  provide  ways  by  which  the  city  may  become  involved  with  respon- 
sibility respecting  State  highways. 

Your  attention  is  further  directed  to  Sections  895  through 
895.8  of  the  Government  Code  which  also  state  ways  in  which  the 
aforesaid  general  rule  of  liability  respecting  public  entities  may 
be  modified  by  two  or  more  of  them  entering  into  joint  powers  or 
other  agreements.   Section  895  defines  the  type  of  agreements  covered 
and  Section  895.2  defines  the  liability  which  such  agreements  impose 
upon  the  contracting  public  entities,  as  follows: 

"Joint  and  several  liability;  limitations .  When- 
ever any  public  entities  enter  into  an  agreement,  they 
are  jointly  and  severally  liable  upon  any  liability 
which  is  imposed  by  any  law  other  than  this  chapter  upon 
any  one  of  the  entities  or  upon  any  entity  created  by 
the  agreement  for  injury  caused  by  a  negligent  or  wrong- 
ful act  or  omission  occurring  in  the  performance  of  such 
agreement . 

"Notwithstanding  any  other  law,  if  a  judgment  is 
recovered  against  a  public  entity  for  injury  caused  in 
the  performance  of  an  agreement,  the  time  within  which 
a  claim  for  such  injury  may  be  presented  or  an  action 
commenced  against  any  other  public  entity  that  is  subject 
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to  the  liability  determined  by  the  judgment  under  the 
provisions  of  this  section  begins  to  run  when  the 
judgment  is  rendered.   (Added  Stats.  1963,  c.  1681,  p. 
3283,  §  1.)" 

The  effect  of  Section  895.2  is  to  make  each  of  the  public 
entities  joining  in  a  joint  agreement,  as  defined  under  Section 
895,  jointly  and  severally  liable  to  any  injured  party  entitled  to 
tort  damages  during  the  performance  of  either  under  the  agreement 
for  which  any  one  of  them  would  be  liable  under  the  terms  of  the 
Public  Liability  Act.  However,  succeeding  Section  895.4  goes  on 
to  authorize  the  contracting  public  entities  to  allocate  rights  of 
contribution  or  indemnification  among  themselves  as  to  such  ultimate 
responsibility  to  an  injured  party  as  they  may  see  fit,  although 
this  does  not  directly  affect  the  right  of  the  injured  person  to 
recover  his  damage  entitlement  in  full  from  any  one  of  the  public 
entities  involved.   It  is  simply  binding  as  between  the  public 
entities  themselves,  according  to  the  agreed  allocation.   If  per- 
chance no  allocation  of  tort  liability  was  made  in  the  agreement, 
then  Government  Code  Section  985.6  becomes  effective  providing  for 
a  right  of  contribution  in  favor  of  any  public  entity  to  the  agree- 
ment against  another  to  the  extent  it  pays  more  than  its  pro  rata 
share  in  responding  to  any  tort  damage  arising  within  the  scope  of 
the  agreement. 

There  is  such  a  joint  agreement  existing  at  this  time 
between  the  State  and  the  City  and  County  of  San  Francisco,  executed 
on  June  19,  1964,  a  copy  of  which  I  am  informed  is  on  file  in  your 
office.  This  agreement,  you  will  find,  contains  a  detailing  of 
responsibilities  as  between  the  State  and  the  City  and  County  with 
respect  to  the  whole  State  highway  complex  in  San  Francisco.   Among 
other  things,  it  delegates  to  San  Francisco  the  obligation  to  main- 
tain roadbeds,  curbs,  sidewalks  and  traffic  signals,  and  other 
things  specified  under  Item  22  on  State  highways  numbered  35  (b) , 
82  (a),  101  (c),  280  (a)  and  480  (c).   It  does  not  delegate  such 
responsibility  respecting  State  highways  numbered  35  (a),  80  (a), 
80  (b),  82  (b),  101  (a),  101  (b) ,  280  (b) ,  480  (a)  and  480  (b) . 

You  are,  therefore,  advised  that  said  joint  agreement,  or 
any  other  that  may  subsequently  be  entered  into  under  the  present 
law,  constitutes  a  modification  of  the  State's  primary  responsi- 
bility for  maintaining  State  highways,  sidewalks,  street  inter- 
section areas,  crosswalks  and  static,  manual  or  mechanical  traffic 
controls  in  San  Francisco  to  the  extent  spelled  out  in  said  agree- 
ment, or  subsequent  ones,  and  imposes  joint  and  several  liability 
under  Section  895.2  of  the  Government  Code  to  injured  or  damaged 
third  parties  otherwise  free  from  fault  under  the  Public  Liability 
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Act.   As  between  themselves,  however,  such  liability  would  be 
according  to  the  terms  of  the  joint  agreement.   VJhere  no  such 
agreement  exists,  liability  would  be  upon  the  City  and  County  in 
instances  where  it  has  the  duty  to  maintain  or  cause  to  be  main- 
tained the  involved  facility,  and  liability  upon  the  State  in  all 
instances  where  it  has  a  similar  duty  relationship. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


RJR 
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Mr.  William  P.  Clecak,  President 

Police  Commission 

850  Bryant  Street 

San  Francisco,  California 

Attention;   Mr.  William  J.  O'Brien,  Secretary 

Subject:   Proposed  Omnibus  Operation;  Procedure  to  be 
followed  on  Application  for  Certificate  of 
Public  Convenience  and  Necessity 

Gentlemen: 

This  is  in  reference  to  your  recent  inquiry  relating  to 
the  proposed  establishment  of  an  omnibus  line  in  the  Fisherman's 
Wharf  Area  and  requesting  my  advice  as  to  the  t3rpe  of  permit 
needed  for  an  operation  of  this  kind  since,  in  your  opinion,  the 
contemplated  operation  does  not  seem  to  fit  any  of  the  permits 
specified  in  Article  16  of  the  Police  Code. 

A  somewhat  analogous  question  was  posed  in  1962  upon  the 
filing  of  an  application  with  your  Commission  for  permission  to 
operate  a  fleet  of  motor  driven  rickshas  in  the  downtown  San 
Francisco  area.   In  City  Attorney  Opinion  No.  62-54,  dated  Novem- 
ber 26,  1962,  I  advised  that,  although  the  operation  of  motorized 
rickshas  for  hire  was  not  specifically  set  forth  in  the  Police 
Code  as  a  type  of  operation  subject  to  regulation,  such  an  opera- 
tion was  so  similar  to  the  operation  of  taxicabs  (which  are 
subject  to  regulation)  that  constitutional  provisions,  both  state 
and  federal,  required  the  regulation  of  rickshas  in  the  general 
manner  of  taxicabs.   I  further  advised  that  the  Police  Commission 
should  submit  an  ordinance  extending  local  regulations  to  include 
motorized  rickshas  for  consideration  by  the  Board  of  Supervisors 
if  they  found,  after  public  hearing,  that  public  convenience  and 
necessity  required  that  permits  be  Issued  for  the  ricksha 
operation. 

In  the  instant  case,  however,  a  review  of  the  provisions 
of  Article  16  of  the  Police  Code  and  of  the  letter  from  counsel 
for  the  omnibus  operators  enclosed  with  your  inquiry,  wherein  they 
outline,  in  part,  the  nature  and  purpose  of  the  contemplated  ser- 
vice, leads  me  to  conclude  that  the  proposed  service  is  within  the 
provisions  of  Article  16  of  the  Police  Code. 


tl' 
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President,  Police  Commission 

Section  1165  of  Article  16  of  the  Police  Code,  relating 
to  sightseeing  buses,  provides  as  follows: 

"'Sightseeing  Bus'  Defined.   A  'Sightseeing  Bus' 
is  hereby  defined  to  be  any  motor-propelled  passenger 
carrying  vehicle  for  hire  (other  than  a  street  car  or 
street  railroad  bus),  used  in  the  conveyance,  for  hire, 
of  tourists  and  sightseers,  over  the  public  streets,  for 
the  purpose  of  sightseeing  trip  or  tour  in  the  visiting 
and  viewing  of  places  of  interest." 

In  my  opinion  the  proposed  omnibuses  are  within  the 
definition  of  "sightseeing  buses"  as  set  forth  in  Section  1165, 
supra,  and  the  regulations  of  the  Police  Code  relating  to  sight- 
seeing buses  are  applicable  to  the  proposed  operation. 

In  this  respect  I  direct  your  attention  to  Section  1133 
of  the  Police  Code  relating  to  rates  for  sightseeing  buses.   Sec- 
tion 1133  provides  that  the  maximum  charge  for  a  sightseeing  bus 
trip  of  not  less  than  two  hours  duration  may  not  exceed  $1.50 
and  that  the  maximum  charge  for  a  sightseeing  bus  trip  of  not 
less  than  three  hours  may  not  exceed  $2.50.   The  charge  for  a 
trip  on  the  proposed  omnibus  service  would  have  to  conform  to 
the  provisions  of  Section  1133,  i.e.,  the  relationship  between 
the  charge  for  the  trip  and  the  duration  of  the  trip  would  have 
to  be  proportionate  to  the  relationship  between  these  two  factors 
as  set  forth  in  Section  1133.   It  is  my  understanding,  based 
upon  a  review  of  the  route  of  the  proposed  omnibus  service  that 
the  trip  is  to  be  of  a  very  short  duration  and  that  the  charge 
for  the  trip  is  to  be  nominal.   However,  in  the  absence  of  more 
specific  data  in  this  regard,  a  determination  as  to  compliance 
with  the  provisions  of  Section  1133  cannot  be  made  at  this  time. 

I  might  also  point  out  that  there  is  the  possibility 
that  factors  other  than  those  upon  which  the  rates  for  sight- 
seeing buses  are  based  in  Section  1133  may  be  involved  in  the 
proposed  operation  and  of  which  we  are  not  at  this  time  aware. 
If  such  is  the  case  legislation  amending  Section  1133  to  cover 
the  proposed  operation  could  be  prepared  for  submission  to  the 
Board  of  Supervisors  for  its  consideration. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Philip  L.  Rezos 
Director  of  Property 
Real  Estate  Department 
450  McAllister  Street 
San  Francisco,  California 

Re:   Hassler  Health  Home  Sewer  Outfall 
Apportionment  of  Costs 

Dear  Mr.  Rezos: 

You  have  asked  whether  the  replacement  of  an  unuseable 
and  unrepairable  force  sewer  main  is  properly  charged  to  capital 
or  maintenance  costs.  Our  research  discloses  that  such  replace- 
ment must  be  termed  a  capital  expenditure. 

We  understand  the  facts  to  be  that  the  original  sewer 
main  had  become  deteriorated  by  electrolosis  over  the  years,  was 
leaking  severely,  maintenance  costs  were  excessive,  and  repairs 
unfeasible.   Moreover,  location  of  the  new  force  main  installa- 
tion was  m.ade  elsewhere  to  better  advantage.   Under  these  circum- 
stances it  seems  clear  that  the  old  sewer  constituted  no  improve- 
ment of  value,  and  its  continued  use  was  deemed  impractical;  it 
was  thereupon  abandoned  and  another  sewer  main  installed  in  its 
stead  at  another  location. 

The  installation  of  sewers  is  a  capital  expenditure. 
In  Wiscassett  Mills  Co.  vs.  Show,  68  S.E.  2d  816,  820,  the  court 
said: 

"Ordinarily,  the  expense  of  installing  sewers  is 
treated  as  a  capital  expenditure.   (Citation.)   It  seems 
to  be  conceded  that  if  the  plaintiff  has  laid  water  and 
sewer  lines  on  its  own  property,  the  outlay  therefor 
would  be  classified  as  a  capital  expenditure.  ..."   (Em- 
phasis ours.) 
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A  sewer  system  adds  to  the  value  of  property,  and  when 
the  sewer  main  deteriorates  to  the  point  where  it  can  no  longer  be 
used,  maintenance  and  repair  are  impractical,  and  it  is  necessary 
to  replace  it  with  a  new  sewer  main,  the  replacement  cost  cannot 
be  attributed  to  operating  or  maintaining  the  old  discarded  sewer 
main.   Such  cost  is  a  capital  expenditure  made  necessary  by  the 
need  of  providing  a  working  sewer  system  for  use  on  the  property, 
which  at  the  moment  of  replacement  was  not  in  useful  service. 

In  Appeal  of  Holt-Granite  Mills,  1  U.S.  Bd.  of  Tax  Appeals, 
1246,  1248,  a  taxpayer  contended  that  replacement  of  an  old  sewer 
by  a  new  one  was  a  business  /operatingZ  expense;  the  court,  however, 
held  that  costs  of  tearing  away  the  old  sewer  system  and  installing 
the  new  one  were  capital  expenditures.   So,  also.  Red  Star  Yeast  vs. 
Comm.  of  Internal  Revenue,  25  Tax  Court  of  the  U.S.  231,  248,  where 
it  was  contended  by  a  taxpayer  that  replacement  of  an  old  sewer  by 
new  was  not  a  capital  expense;  the  court  disagreed,  and  stated: 

"In  determining  whether  an  expenditure  is  a  capital 
one  or  is  chargeable  against  operating  income,  it  is 
necessary  to  bear  in  mind  the  purpose  for  which  the 
expenditure  is  made.   To  repair  is  to  restore  to  a  sound 
state  or  to  mend,  while  a  replacement  connotes  a  substi- 
tution.  A  repair  is  an  expenditure  for  the  purpose  of 
keeping  the  property  in  an  ordinarily  efficient  operating 
condition.   It  does  not  add  to  the  value  of  the  property, 
nor  does  it  appreciably  prolong  its  life.   It  merely 
keeps  the  property  in  an  operating  condition  over  its 
probable  useful  life  for  the  uses  for  which  it  was 
acquired.   Expenditures  for  that  purpose  are  distinguish- 
able from  those  for  replacements , alterations ,  improvements 
or  additions  which  prolong  the  life  of  the  property, 
increase  its  value,  or  make  it  adaptable  to  a  different 
use.   The  one  is  a  maintenance  charge,  while  the  others 
are  additions  to  capital  investments  which  should  not  be 
applied  against  current  earnings." 

This  office  in  Opinion  No.  705,  3/1/1954,  discussed  this 
topic  in  the  following  language: 

"Generally  speaking,  if  the  work  done  increases  the 
value  of  the  property  or  materially  prolongs  its  life,  it 
is  treated  as  a  capital  expenditure  or  cost.   On  the  other 
hand  the  costs  of  incidental  repairs,  which  neither  materi- 
ally add  to  the  value  of  the  property  nor  appreciably 
prolong  its  life  and  which  were  made  to  keep  the  property 
in  an  ordinarily  efficient  operating  condition  are 
considered  operating  or  maintenance  costs."   (Emphasis  ours.) 
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Another  test  applied  to  determine  whether  a  replacement  is 
a  capital  expenditure,  is  the  test  of  permanency. 

In  LAW  OF  FEDERAL  INCOME  TAXATION,  Paul  and  Mertens,  Vol.  3, 
page  20,  a  capital  expenditure  is  further  explained  as  follows: 

"Permanency  of  Capital  Expenditures.   One  element  of  a 
capital  expenditure  is  the  addition  of  something  which  is  per- 
manent.  Items  which  are  incurred  in  the  original  construction 
of  a  plant  and  in  the  subsequent  enlargement  and  improvement 
are  chargeable  to  capital.  ...   In  general,  then,  it  may 
be  stated  that  if  the  expenditure  secures  advantages  to  the 
taxpayer  which  have  a  life  of  more  than  a  year,  it  is  a  capi- 
tal expenditure." 

"'Capital  expenditures  ordinarily  result  in  the  acquisi- 
tion of  assets  having  periods  of  useful  life  in  excess  of  one 
year:'   W.  B.  Harbeson  Co.,  24  BTA  542,  First  National  Bank 
of  St.  Louis,  3  BTA  807. 

"It  is  often  said  that  expenditures  which  do  not  or- 
dinarily occur  and  recur  and  which  result  in  the  acquisi- 
tion of  something  of  a  permanent  nature  are  capital  ex- 
penditures:  H.  S.  Crocker  Co.,  Inc.,  15  BTA  175." 

In  Kohler's  DICTIONARY  FOR  ACCOUNTANTS  (Prentice-Hall,  1952), 
page  72,  a  capital  expenditure  is  defined  as  follows: 

"1.   An  expenditure  intended  to  benefit  future  periods, 
in  contrast  to  a  revenue  expenditure  which  benefits  a  current 
period;  an  addition  to  a  capital  asset.   The  term  is  gen- 
erally restricted  to  expenditures  that  add  fixed-asset  units 
or  that  have  the  effect  of  increasing  the  capacity,  effici- 
ency, span  of  life,  or  economy  of  operation  of  an  exist- 
ing fixed  asset,  g.v. 

"2.   Hence,  any  expenditure  benefiting  a  future  period." 

It  is  clear  that  this  new  sewer  main  is  a  substitution  for 
the  old,  extends  the  life  of  the  present  system  over  a  long-term 
period,  increases  its  capacity,  improves  the  system  generally,  and 
confers  benefits  in  excess  of  a  year.   Tested  by  the  elements 
enumerated  in  the  definitions  and  cases  stated  above,  there  would 
seem  to  be  no  doubt  that  a  capital  expenditure  has  here  been  made. 

San  Mateo  predicates  its  opinion  that  cost  of  the  new  sewer 
main  should  be  charged  to  maintenance  upon  the  broad  and  unqualified 
proposition  that  replacement  is  in  the  same  category  as  repair,  with- 
out regard  to  the  character  of  the  replacement,  whether  of  major 
proportion  or  of  minor  importance.   The  dictionary  definition  quoted 
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as  authority  for  San  Mateo's  position  is  of  necessity  limited  in 
particulars  of  its  application,  but  both  accounting  procedures  and 
case  law  are  quite  explicit  on  this  point.   ACCOUNTANTS'  HANDBOOK, 
Wixon,  4th  Ed.,  §16-17,  defines  a  replacement  as  follows: 

"The  substitution  of  one  fixed  asset  for  another, 
particularly  of  a  new  asset  for  an  old,  or  a  new  part  for 
an  old  part.   A  replacement  may  be  minor  or  major.   The 
former  such  as  a  new  battery  for  the  delivery  truck  is 
classified  as  a  revenue  expenditure;  the  latter  as  a  new 
motor  represents  a  capital  expenditure."   (Emphasis  ours.) 

It  is  also  established  that  where  one  fixed  asset  is  sub- 
stituted for  another  —  and  a  sewer  main  has  been  defined  by  case 
law  as  a  fixed  asset  —  the  substituted  item  is  likewise  a  fixed 
asset  for  purposes  of  accounting.   The  cost  of  capital  expenditures 
are  depreciated,  and  the  California  Public  Utilities  Commission  per- 
mits sewer  mains  a  depreciable  life  of  ten  to  fifty  years  (see  its 
publication  entitled  DETERMINATION  OF  STRAIGHT  LINE  REMAINING  LIFE 
DEPRECIATION  ACCRUALS,  Standard  Practice  U-4,  p.  69  (1961)).   Further, 
in  its  booklet  UNIFORM  SYSTEM  OF  ACCOUNTS  FOR  WATER  UTILITIES,  p.  48, 
(1955),  it  classifies  sewer  systems  as  "Structures  and  Improvements," 
i.e.,  fixed  assets. 

Kohler,  DICTIONARY  FOR  ACCOUNTANTS,  p.  179,  defines  fixed 
asset  as: 

"1.  A  tangible  asset  held  for  the  services  it  yields 
in  the  production  of  other  goods  and  services;  any  item  of 
plant. 

"2.   Hence,  any  capital  asset  or  non-current  asset. 

"Included  in  the  fixed-asset  family  are  land,  from 
which  the  flow  of  services  is  seemingly  permanent,  build- 
ings, building  equipment,  fixtures,  machinery,  tools,  (large 
and  small) .  .  .  . " 

It  is  not  disputed  that  the  City  and  County  is  only  bound 
to  pay  a  portion  of  the  cost  of  operating  the  San  Carlos  sewage  dis- 
posal plant,  and  is  not  to  be  charged  for  any  part  of  capital  ex- 
penditures.  Since  "operating"  cost  is  not  defined  within  the  agree- 
ment, its  generally  accepted  meaning  was  intended.   Webster's  New 
International  Dictionary,  2d  Ed.,  gives  the  following  definition: 

"...  Arising  out  of  current  operations  of  a  concern 
engaged  in  transportation  or  manufacturing,  a^s  distinct 
jrom  its  financial  transactions  and  its  permanent  improve- 
ments; as,  operating  expenses  or  profit."   (Emphasis  ours.) 
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The  cost  of  replacing  the  sewer  main  relates  to  permanent 
improvements  rather  than  current  repairs  or  maintenance,  and  is 
clearly  a  capital  expenditure  in  my  opinion.  Accordingly,  you  are 
advised  that  cost  to  replace  the  sewer  main  is  a  capital  expenditure, 
no  part  of  which  can  be  charged  to  the  City  and  County  of  San  Fran- 
cisco as  a  maintenance  or  operating  expense. 

Very  truly  yours, 


TH0I4AS    M.    O'CONNOR 
City  Attorney 


cc:   Thomas  J.  Mellon 
S.  M.  Tatarian 
Nathan  Cooper 


LETTER  NO.  64-25 


November  20,  1964 


Mr,  Robert  J,  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 


Subject:   Position  of  Coordinator  of 

Development  in  Office  of  Mayor 


Dear  Mr*  Dolan: 


This  is  in  response  to  your  letter  of  November  19,  1964, 
requesting  that  I  advise  the  Finance  Committee  with  respect  to  the 
powers  of  a  civil  service  coordinator  in  the  Mayor's  office  as 
against  one  who  would  come  into  the  position  by  contractual  arrange- 
ment. 

The  Mayor  is  the  chief  executive  officer  of  the  City  and 
County  of  San  Francisco  and  is  charged  specifically  by  the  pro- 
visions of  Section  25  of  the  Charter,  inter  alia,  with  the  follow- 
ing functions  and  responsibilities: 

"The  mayor  shall  be  responsible  for  the 
enforcement  of  all  laws  relating  to  the  muni- 
cipality .  ,  , ;  he  shall  supervise  the  admin- 
istration of  all  departments  under  boards  and 
commissions  appointed  by  him;  •  ,  •  and  he 
shall  co-ordinate  and  enforce  cooperation 
between  all  departments  of  the  city  and  county," 

The  duties  to  be  performed  by  the  proposed  coordinator, 
as  set  forth  in  the  Duties  Statement  promulgated  by  the  Civil 
Service  Commission,  indicate  that  the  coordinator  would  be  carrying 
out  these  functions  and  responsibilities  of  the  Mayor  in  the  urban 
renewal  and  development  area.  Thus,  the  coordinator  would,  as 
part  of  his  duties,  assist  the  Mayor  in  developing  city-wide  and 
neighborhood  programs  for  development  and  renewal,  aid  in  establish- 
ing and  maintaining  time  tables  for  execution  of  such  programs, 
speak  for  the  Mayor  in  dealing  with  the  many  city  departments, 
regional,  state  and  federal  agencies,  and  private  groups  whose 
activities  and  programs  affect  development  and  renewal,  co- 
ordinate existing  development  and  renewal  programs,  assist  the 
Mayor  in  directing  and  supervising  the  execution  of  the  Annual 
Development  and  Renewal  Program,  represent  the  Mayor  at  meetings 
of  all  public  boards  and  commissions  concerned  with  planning, 
transportation,  housing  and  urban  renewal,  and  work  with  the 
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Inter- Agency  Committee  on  Urban  Renewal,  the  Department  of  City 
Planning  and  other  agencies  in  preparing  for  approval  of  the  Mayor 
the  Annual  Development  and  Renewal  Program  for  San  Francisco  as  the 
continuation  of  the  Community  Renewal  Program. 

These  functions  and  responsibilities  of  the  Mayor's  office 
cannot  be  delegated  to  private  individuals  or  entities  and  must  be 
carried  out  by  the  Mayor  and  by  assistants  to  him  who  v/ould  neces- 
sarily have  to  be  subject  to  his  continuing  supervision,  direction 
and  control  both  as  to  the  methods  of  accomplishment  and  the  results 
to  be  achieved.   (See:  Tax  Factors  v.  County  of  Marin,  20  Cal.App, 
2d  79.) 

This  requirement  is  incompatible  with  the  performance  of 
such  functions  by  an  independent  contractor,  as  it  is  of  the  es- 
sence of  an  independent  contract  that  a  specific  job  be  accomplished 
for  a  specific  recompense,  by  a  person  who  is  engaged  in  an  independ- 
ent employment  or  occupation,  and  who  is  responsible  to  his  principal 
only  for  the  result  and  not  for  the  manner  and  means  by  which  it  is 
accomplished.   (See:   California  Employment  Commission  v.  Los  Angeles 


Down  Town  Shopping  News  Corp . ,  24"^^! . 2d  421;  Riskin  v.  Industrial 
Accident  Commission,  23  Cal,2d  248.) 

The  duties  outlined  clearly  involve  a  position  in  the  city 
and  county  service.   Under  the  provisions  of  Section  143  of  the 
Charter,  such  position  must  be  included  in  the  classified  civil 
service  of  the  city  and  county  and  the  position  itself  must  be 
created  under  the  provisions  of  Section  142  of  the  Charter  by  appro- 
priation ordinance  of  the  Board  of  Supervisors  following  the  proper 
designation  and  classification  of  the  position  by  the  Civil  Service 
Commission  based  on  the  duties  and  responsibilities  thereof.   (See: 
Stockburger  v.  Riley,  21  Cal.App, 2d  165;  State  Compensation  Insurance 
Fund  V.  Riley,  9  Cal.2d  126.) 

With  reference  to  the  personal  services  that  can  be  per- 
formed under  an  independent  contract,  aside  from  those  instances 
where  contracts  for  personal  services  are  specifically  authorized  bj' 
the  Charter,  none  of  which  apply  in  the  instant  situation,  the  City 
and  County  of  San  Francisco  may  contract  for  personal  services  only 
under  limited  circumstances.   These  circumstances  are  illustrated 
in  the  cases  of  San  Francisco  v.  Boyd,  17  Cal.2d  606,  and  Kennedy  v, 
Ross,  28  Cal.2d  569. 

In  the  Boyd  case,  the  Supreme  Court  sustained  a  contract 
entered  into  by  the  city  and  county  with  one  Purcell,  a  civil 
engineer,  for  the  services  of  Purcell  to  render  advice  in  the  solu- 
tion to  traffic  and  transit  problems  confronting  the  City  and  County 
of  San  Francisco,  as  against  the  contention  that  such  employment 
violated  the  provisions  of  Section  142  of  the  Charter.  The  Court 
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pointed  out,  at  page  619: 

"If  section  142  were  to  be  given  the  literal 
application  suggested  by  respondent,  it  would  be 
impossible  for  the  municipality  to  make  an  in- 
dependent contract  with  any  person  or  corporation 
to  render  an  extraordinary  service  or  to  make  sur- 
veys with  a  view  of  legislation  on  behalf  of  the 
municipality, 

"The  proposed  contractor  ,  ,  ,  is  to  be 
engaged  under  a  contract  to  do  a  specific  job 
and  all  of  the  assistants  which  he  will  employ 
from  the  typist  in  his  office  to  his  most  highly 
paid  engineer  are  to  be  instrumentalities  of  his 
own  choosing  and  for  whom  he  is  to  be  responsible. 
They  do  not  become  city  employees  in  the  sense  of 
that  word,  as  used  in  reference  to  the  classified 
service,  but  are  to  be  employees  of  the  engineer 
whose  contract  requires  that  he  supply  the  city 
with  estimates,  plans,  programs  and  reports,  such 
as  will  enable  the  municipality  to  advance  the 
public  welfare  by  the  improvement  of  conditions 
with  respect  to  which  his  services  will  be  rend- 
ered," 

The  Kennedy  case  involved  a  contract  with  Clyde  Kennedy, 
a  consulting  engD.neer,  whereby  the  contractor,  employing  and  main- 
taining a  staff  of  professional  engineers  and  operating  a  chemical 
and  biological  testing  laboratory  in  San  Francisco,  agreed  to  pre- 
pare and  furnish  engineering  and  architectural  plans,  specifications, 
estimates  of  cost,  and  contract  documents  required  for  a  proposed 
North  Point  Sewage  and  Sludge  Treatment  and  Disposal  Plant,   The 
Court  stated,  at  page  572: 

"under  the  contract, the  petitioner  was  not  appointed 
to  nor  does  he  hold  a  position  in  any  department  or 
office  of  the  city.  The  contract  calls  for  his 
expert  professional  services  on  other  than  a  perma- 
nent basis,  but  it  does  not  follow  that  he  is  thereby 
employed  in  a  position  in  any  department  of  the  city. 
The  fact  is  otherwise.   No  position,  temporary  or 
permanent,  in  any  department,  was  thereby  created  as 
contemplated  by  section  143  of  the  charter.   The 
petitioner  was  engaged  to  do  a  specific  expert  pro- 
fessional task  for  a  stated  consideration.   'Positions' 
in  'departments  and  offices'  of  the  city  connote  an 
employment  to  render  services  at  a  salary  paid  period- 
ically and  are  governed  by  the  salary  standardization 
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and  related  provisions  of  the  charter,  also  invoked 
by  respondent. 


"The  record  shows  that  the  petitioner,  who  is  duly 
licensed  under  the  laws  of  this  state,  is  a  skilled 
engineer,  outstanding  in  his  specialized  field,  and 
his  services  cannot  be  duplicated;  that,  with  his 
associates,  he  is  best  qualified  to  furnish  the 
plans  and  specifications  for  the  sludge  treatment 
and  disposal  plant.  The  qualifications  and  founda- 
tion for  competence  are  highly  individualized  and 
from  the  showing  they  may  be  said  to  be  not  gener- 
ally within  the  scope  of  any  existing  civic  depart- 
ment." 

These  cases  would  be  authority  for  the  engagement  of  a 
coordinator  who  would  be  an  expert  in  the  field  of  urban  renewal 
and  planning  to  prepare  and  review  programs,  surveys  and 
plans  for  development  and  renewal,  and  to  act  as  an  expert 
consultant  in  these  fields.   They  would  not  be  authority  for  engag- 
ing a  coordinator  by  an  independent  contract  to  perform  the  duties 
to  be  performed  by  the  proposed  coordinator,  as  set  forth  in  the 
Duties  Statement  hereinabove  referred  to. 

As  stated,  these  duties  and  functions  involve  a  position 
in  the  city  and  county  service  which  must  be  creat<»d  and  filled 
pursuant  to  the  provisions  of  Sections  143  and  142  of  the  Charter. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 


TJB 
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Hon,  Roger  Boas 

Supervisor 

235  City  Hall 

San  Francisco,  California 

Subject:   Board  of  Supervisors  -- 

Whether  Supervisor  Disqualified 
From  Voting  Where  Interest  In 
Proposed  Legislation  Is  As  A 
Member  Of  A  Class 

Dear  Supervisor  Boas: 

This  is  in  response  to  your  letter  of  December  7,  1964, 
which  reads  as  follows: 

"At  the  present  time  there  is  pending  before  a 
committee  of  our  Board  a  proposed  ordinance 
which  would  amend  the  Fire  Code  so  as  to  regulate 
and  limit  the  extent  to  which  automobile  repairs 
may  be  made  in  gasoline  service  stations, 

"I  am  perfectly  willing  to  cast  my  vote  in 
connection  with  this  measure  if  and  when  it 
comes  before  our  full  Board  for  consideration, 
but  it  has  occurred  to  me  that  a  considerable 
volume  of  my  private  business  is  comprised  of 
automobile  repairing  and  servicing,  which  may 
give  rise  to  a  conflict  of  interest.  Approx- 
imately one- third  of  my  total  income  from  the 
automobile  enterprise  I  own  and  operate  is 
derived  from  service  and  repairs.   Of  my  75 
employees,  about  45  are  employed  in  the  re- 
pair and  service  division. 

"Please  advise  me  whether  or  not  it  is  neces- 
sary or  desirable  that  I  disqualify  myself 
from  voting  on  the  issue  in  question  at  such 
time  as  it  comes  before  our  full  Board," 

It  is  a  principle  of  the  common  law  that  a  member  of  a 
legislative  body  is  disqualified  from  voting  on  any  question  involving 
his  personal  or  pecuniary  interest,  if  that  interest  is  immediate, 
particular,  and  distinct  from  the  public  interest,   (City  Attorney's 
Opinion  No,  747  to  Board  of  Supervisors,  Nov,  16,  1953;  Vol.  62 
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C.J.S.,  p.  761.)   Where,  however,  the  legislation  has  a  general 
operation  and  merely  affects  the  legislator's  interest  as  a  member 
of  a  class,  the  disqualification  principle  does  not  apply,  as  the 
courts  will  not  inquire  into  the  motives  of  legislators  in  enacting 
such  legislation. 

As  pointed  out  in  the  case  of  Schauer  v.  City  of  Miami 
Beach,  112  So. 2d  838,  841:   "Aside  from  the  reasons  of  the  general 
rule  given  in  the  cited  cases,  that  is,  the  preservation  of  the 
independence  of  the  three  branches  of  government,  it  is  not  diffi- 
cult to  picture  the  havoc  that  would  be  wrought  in  legislative 
bodies  if  each  member  of  them  could  by  decree  of  the  judiciary 
be  declared  disqualified  to  participate  in  any  legislation  that 
affected  a  class,  race,  creed,  business,  profession,  occupation, 
association  or  trade  to  which  he  belonged." 

The  application  of  the  first  of  the  foregoing  principles 
is  illustrated  in  the  following  cases,  where  the  courts  found  that 
the  legislator  was  disqualified  to  vote  on  particular  legislation 
because  of  a  personal  or  pecuniary  interest: 

Van  Hovenberg  v.  Holeman, 
144  S.W.  2d  718 

(Councilman  disqualified  to  vote  on  an  ordinance 
granting  a  permit  to  operate  a  filling  station 
on  property  owned  by  the  councilman  and  leased 
to  an  oil  company)  ; 

Buffington  Wheel  Co.  v.  Burnham, 
15  N.W.  282 

(Councilman  disqualified  to  vote  on  an 
ordinance  providing  for  the  construction 
of  a  spur  track  which  was  of  particular 
benefit  to  a  mill  partly  owned  by  the 
councilman) ; 

Pyatt  V.  Mayor  and  Council  of  Dinellen, 
89  A.  2d  1 

(Member  of  council  disqualified  to  vote  on 
resolution  vacating  street,  said  vacation 
being  of  primary  benefit  to  employer  of  said 
member) ; 

Davis  V.  City  of  Jenkins, 

—7JE   S.W.  2d  475 

(Mayor,  who  was  also  member  of  council, 
disqualified  to  vote  to  beat  tie  on  ordi- 
nance fixing  his  own  salary) . 
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The  second  principle  is  illustrated  in  the  following  cases, 
where  the  courts  sustained  the  validity  of  the  vote  despite  the 
councilman's  personal  or  pecuniary  interest  in  the  subject  matter  of 
the  legislation: 

Hodge  V.  City  of  Princeton. 
13  S.W.  2d  491 

(City  councilman,  who  was  a  dealer  in  sewer  pipe, 
cement  and  other  building  materials,  held  not 
disqualified  from  voting  on  an  ordinance  provid- 
ing for  the  construction  of  a  sanitary  sewage 
system  for  the  city) ; 

Beale  v.  City  of  Santa  Barbara, 
32  Cal.App.  235 

(City  councilman  held  not  disqualified  to  vote 
on  the  adoption  of  a  resolution  of  intention 
for  paving  of  a  street,  although  councilman 
owned  property  in  district  benefited  by 
improvement) ; 

City  of  Topeka  v.  Huntoon, 
26  Pac.  488 

(City  councilman  held  not  disqualified  from 
voting  on  an  ordinance  establishing  a  sewer 
district  because  of  ownership  of  lots  in  the 
district) ; 

Schauer  v.  City  of  Miami  Beach, 
112  So.  2d  838 

(Member  of  city  council  held  not  disqualified 
from  voting  on  amendment  to  a  zoning  ordinance 
affecting  a  change  in  the  zoning  of  a  large 
area  of  the  city  although  zoning  change  re- 
sulted in  increase  in  value  of  property  owned 
by  councilman  in  the  area  in  the  amount  of 
$600,000). 

From  the  facts  outlined  in  your  letter,  your  interest  in 
the  subject  matter  of  the  proposed  ordinance  d3scribed  in  the  first 
paragraph  would  be  as  a  member  of  a  class,  and  you  do  not  have  the 
immediate,  particular,  and  distinct  personal  or  pecuniary  interest 
that  would  disqualify  you  from  voting  under  the  common- law  principle 
and  the  decisional  law  applying  that  principle,  as  above  illust-vated. 
Consequently  you  may  legally  vote  on  the  proposed  legislation. 

I  wish  to  point  out,  however,  that  although  you  do  not 
have  a  disqualifying  interest  as  a  matter  of  law.  Rule  24  of  the 
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Board  of  Supervisors,  which  requires  every  member  of  the  Board 
present  when  a  question  is  put  to  vote  on  it,  may  be  waived  in 
proper  cases  under  the  provisions  of  Rule  2,  Accordingly,  it  is 
in  order  for  you,  if  you  so  desire,  to  request  the  Board  to  excuse 
you  from  voting  on  the  proposed  legislation  because  of  the  interest 
recited  in  your  letter.  The  matter  of  excuse  from  voting  when 
there  is  no  disqualifying  interest  is  a  matter  within  the  discre- 
tion of  the  Board,  although,  as  pointed  out  in  Opinion  NOo  747, 
supra,  good  cause  should  always  exist.  The  facts  recited  in  your 
letter  present  such  cause,  and  the  Board,  under  the  circumstances, 
may  properly  excuse  you  from  voting  if  you  so  request. 

Very  truly  yours, 


THOMAS  M,  O'CONNOR 
City  Attorney 
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